
IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF GEORGIA  

ATLANTA DIVISION 

 

AMEER KRASS, aka AMEER HAROUN, 

an individual, 

 

Plaintiff(s), 

vs. 

OBSTACLE RACING MEDIA, LLC, a 

Georgia limited liability company, dba 

OBSTACLERACINGMEDIA.COM; and 

MATTHEW B. DAVIS, an individual, 

Defendants. 

 

 

CIVIL ACTION NO.: 

1:19-cv-05785-JPB 

 

 

DEFENDANTS’ BRIEF IN SUPPORT OF THEIR MOTION TO DISMISS  

 

Defendants Obstacle Racing Media, LLC (“ORM”) and Matthew B. Davis 

(“Davis”) (collectively “Defendants”) respectfully submit this Brief in Support of 

their Motion to Dismiss the Complaint for failure to state a claim.  

INTRODUCTION 

This lawsuit arises from Defendants’ truthful reporting about Plaintiff Ameer 

Krass’ (“Plaintiff”) abuse of his position as an influential leader of the obstacle 

racing community to aggressively pursue extramarital sexual encounters with 

women within that community.  Although the Complaint is rooted in defamation and 
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derivative claims claiming reputational injury, Plaintiff does not actually dispute the 

accuracy of Defendants’ reports about those activities; instead, Plaintiff complains 

that the news article Defendants published about him is defamatory because it failed 

to include Plaintiff’s belief that each of the sexual encounters reported on was 

consensual, an alleged fact that Plaintiff contends is proven by the victims of his 

sexual advances allegedly continuing to interact with him after the subject 

encounters accurately described in Defendants’ article. 

This action clearly fails to state a claim for defamation and is due to be 

dismissed. All but one of the statements Defendants published about Plaintiff are 

conceded to be true; the only published statement alleged to be false is non-

actionable opinion or hyperbole; and there is no claim for “libel by omission” under 

Georgia law.  Additionally, Plaintiff fails to sufficiently plead, and cannot plausibly 

allege, that the statements at issue in Defendants’ well-sourced article were 

published with actual malice -- i.e., knowledge that the statements were false or with 

reckless disregard for their falsity. Because Plaintiff’s defamation claim fails as a 

matter of law, each of his other derivative claims – all of which are based on the 

same statements Plaintiff erroneously contends are defamatory – fail as well. 
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FACTS ALLEGED IN THE COMPLAINT  

 

A. Plaintiff Ameer Krass  

Obstacle course racing is a massively popular international sport, with 

hundreds of annual events in more than 30 countries catering to more than a million 

global participants.  (Compl. ¶¶ 12-15.) Plaintiff began participating in obstacle 

racing events in 2015, and quickly gained prominence in the obstacle racing 

community through Spartan 4-0, the Facebook group he created within months of 

his first race and which he grew to 1,000 members within a few weeks.  Id. ¶¶ 16-

20. Plaintiff also became the leader of a racing team that grew out of Spartan 4-0, 

which became a highly visible “social club” involving “social functions, including 

parties and training sessions.”  Id. ¶¶ 20–22, 30.  

Plaintiff quickly expanded the Spartan 4-0 community to 15,500 members.  

Id. ¶ 74 n.2. As administrator of this sizable group, Plaintiff “was responsible for 

resolving disputes between members in the group and blocking access to people who 

behaved inappropriately.” Id. ¶ 32. Plaintiff also openly used his position of 

prominence within the Spartan 4-0 community to pursue extra-marital sexual 

relationships with women within the obstacle racing community. Id. ¶¶ 23-28.  

Examples of this behavior which became well-known within the obstacle 

racing community included Plaintiff: (1) sending sexually-explicit images to women 
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within the community; (2) expelling members of the community who exposed or 

criticized that conduct; (3) pressuring one woman who had already rejected his 

advances to permit him to sleep at her home after she had asked him to leave; (4) 

engaging in aggressive sexual advances towards a female obstacle race participant 

immediately following a race in which the participant and Plaintiff’s unknowing 

wife had competed together; and (5) participating in an extra-marital sexual 

encounter with another woman in the obstacle racing community that included 

spitting alcohol into the woman’s mouth, slapping her in the face, and aggressively 

forcing her to perform oral sex. Id. at 47.1   

Not surprisingly, given such behaviors, and given Plaintiff’s influence and 

notoriety within the obstacle racing community, he became the target of a group of 

“Haters” that, once started, “began to grow very quickly.”  Id. ¶¶ 34, 37. Indeed, 

Plaintiff’s prominence within the community was such that, as early as 2016 (the 

year after he first started racing), allegations regarding his conduct towards women 

were known to the founder and CEO of the obstacle racing world’s biggest event 

promoter, Spartan Race. Id. ¶ 49. Plaintiff further contends that, due to his continuing 

                                                           
1 Notably, the Complaint expressly and/or tacitly admits each of these behaviors; 

indeed, rather than deny these facts, the Complaint instead generally complains that 

they “falsely imply” that any of Plaintiff’s behaviors were unwanted by the women 

complaining about them, as proven by Plaintiff’s contention that some of the women 

complainers continued to flirt with him after the described encounters occurred.  Id. 
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stature, articles about him, including reports of his sexual misconduct, are of 

significant interest and generate substantial Internet traffic among obstacle racing 

community members. Id. ¶ 65.     

B. Defendants Obstacle Racing Media, LLC and Matthew B. Davis 

ORM is operated by Defendant Davis, and publishes an online magazine that 

reports on matters of significant interest and concern to members of the obstacle 

racing community. Id. ¶ 11. Beginning in January 2016, Davis began receiving 

information from multiple sources about Plaintiff’s alleged misconduct and abuse of 

his position of authority and control with the community.  Id. ¶ 40.  After nearly four 

years of receiving information about Plaintiff’s behaviors from obstacle racing 

community sources, on October 21, 2019, Defendant published an article (the 

“Article”) reporting seven different sources’ direct accounts of Plaintiff’s extra-

marital behaviors with women in the obstacle racing community.  Id. ¶ 39.  The next 

day, ORM updated its story with a statement from Spartan Race that corroborated 

the reports ORM had published. Id. ¶ 61. Specifically, Spartan Race stated that it 

had immediately banned Plaintiff from future Spartan events, noting that the 

company had “dedicated resources to fully investigate the[] claims [and]…has 

received compelling information about [Plaintiff’s] grossly inappropriate behavior 

towards women in its ongoing investigation.”  Id. ¶ 61, Ex. 3. 
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As the Complaint concedes, ORM’s reporting on Plaintiff’s use of his position 

of prominence and authority to pursue extramarital sexual relationships with female 

obstacle racers is consistent with the national #metoo movement to bring sunlight to 

such abuses by men in positions of power. Id. ¶¶ 37, 56.  Further, and notably, the 

Complaint fails to plausibly allege Defendants had any reason to doubt the accuracy 

or veracity of any of their direct sources for the Article, and for good reason: the 

Complaint in fact directly corroborates the information Defendants received from 

each of the sources for the Article. Id. ¶ 47. 

C. The Complaint 

Seeking damages and injunctive relief, the Complaint asserts claims under 

Georgia law for defamation, false light invasion of privacy, invasion of privacy by 

public disclosure of private facts, and tortious interference with current and 

prospective business relationships.  Each claim is based on these same six statements 

contained in the Article which Plaintiff contends defamed him, invaded his privacy, 

and interfered with his business relationships. See Compl. ¶ 47, A-F. A full list of 

the statements is attached to this Motion as Exhibit 1. 

For each challenged statement, the Complaint provides a paragraph 

purporting to explain why each statement is allegedly false and defamatory. Id. A 

careful reading, however, reveals that Plaintiff contends that only one statement in 
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the Article is actually false—the statement that Plaintiff “bull[ied] or threaten[ed] J 

Clark or Alicia.” Id. ¶ 47, A. But even that one allegedly false statement reflects the 

speaker’s opinion and therefore is neither defamatory nor actionable as a 

demonstrably false statement of fact.  As to the remaining statements, the Complaint 

acknowledges that the encounters described in the published statements occurred but 

challenges the “false[] impli[cation]” that the encounters were not consensual, 

arguing that Defendants should have published that, in some cases, the women 

complaining of Plaintiff’s behaviors continued to interact with him after the reported 

incidents.  Id. ¶ 47, B–F. 

Despite admitting the truth of the reported events at issue, and without 

asserting any plausible facts in support of defamation, the Complaint then claims 

damages in excess of $10 million.  Id. ¶ 94, 126, 140.    

ARGUMENT AND CITATION TO AUTHORITY 

A. LEGAL STANDARD 

 

A motion to dismiss under Rule 12(b)(6) should be granted unless the 

complaint contains “enough facts to state a claim for relief that is plausible on its 

face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). The “[f]actual 

allegations must be enough to raise a right to relief above the speculative level,” and 

“labels and conclusions or a formulaic recitation of the elements of a cause of action 
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will not do.”  Id. at 555; Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949-50 (2009). While 

the Court must accept the factual allegations of the complaint as true, it “is not 

required to accept a plaintiff’s legal conclusions.” Sinaltrainal v. Coca-Cola Co., 

578 F.3d 1252, 1260 (11th Cir. 2009).   

B. PLAINTIFF’S COMPLAINT FAILS TO STATE A CLAIM. 

  1. Plaintiff Fails to State A Claim for Defamation. 

The Complaint fails to state a claim for defamation for three reasons. First, 

the claim is missing the most central element of any such claim: falsity. Plaintiff 

admits the substantial truth of nearly every statement he challenges in the Complaint, 

but alleges that those statements are nevertheless defamatory because they do not 

include Plaintiff’s subjective view that each of the sexual encounters described -- 

none of which is materially disputed -- was consensual. See Compl. at ¶ 47.B.1; 

Compl. at ¶ 47.F.1. But under settled Georgia law there is no defamation without a 

falsehood, and there is no cause of action for libel by omission. Thus, the Complaint 

must be dismissed. Second, the only statement that the Complaint actually contends 

is false—that Plaintiff “bullied and threatened” J. Clark and Alicia into leaving the 

Spartan 4-0 Group—is, at best, nonactionable subjective opinion, and at worst 

nonactionable hyperbole. Third, the Complaint fails to plausibly allege that the 

statements were published with actual malice -- i.e., knowledge that the statements 
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were false or with reckless disregard for their falsity -- which is an element that 

Plaintiff must prove in order to prevail on a defamation claim involving a limited 

purpose public figure such as he. Indeed, the actual malice threshold cannot be 

satisfied as a matter of law where, as here, Plaintiff affirmatively alleges in his 

Complaint that the challenged reports were both directly sourced by Defendants and, 

even more importantly, that the information provided by those sources was true. 

a. The Complaint Does Not Allege a False and Defamatory 

Statement. 

i. Plaintiff Admits that the Reports of Plaintiff’s Extramarital 

Encounters Are True, and Georgia Does Not Recognize a Cause 

of Action for Libel by Omission. 

To state a claim for defamation, a plaintiff must plausibly allege: “(1) a false 

and defamatory statement concerning the plaintiff; (2) an unprivileged 

communication to a third party; (3) fault by the defendant amounting at least to 

negligence; and (4) special harm or the ‘actionability of the statement irrespective 

of special harm.’” Mathis v. Cannon, 276 Ga. 16, 21 (2002) (emphasis added). 

Falsity is thus an essential element of libel, and accordingly truth is a “perfect 

defense” to any such claim.  Lucas v. Cranshaw, 289 Ga. App. 510, 512 (2008). It 

is not even necessary for facts to be entirely accurate to enjoy immunity from 

defamation – instead, “substantially accurate” is all that is required for a complete 

defense. Id. (internal alterations omitted). Even “[m]inor inaccuracies do not amount 
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to falsity so long as the substance, the gist, the sting, of the libelous charge [is] 

justified.” Masson v. New Yorker Mag., Inc., 501 U.S. 496, 517 (1991) (internal 

quotation marks omitted).  Finally, in Georgia, an otherwise true fact does not 

become defamatory merely because the publisher failed to include additional context 

for the statement.  In short, Georgia law does not recognize “libel by omission.”   See 

Lucas, 289 Ga. App. at 512, 514–15 (“The failure to include more information or 

the omission of information from a published statement does not constitute libel, 

even though it is not the whole truth.”).  

These basic rules of Georgia defamation law are fatal to the entire Complaint. 

Plaintiff’s defamation claim fails right out of the gate because he does not allege that 

any of the statements made about him are false.  Indeed, for all but one of the 

challenged statements, see infra at Section B.1.a.ii., Plaintiff admits their truth but 

contends the statements are nevertheless defamatory because they “falsely imply” 

or “falsely convey” that the sexual encounters described were non-consensual, see, 

e.g., Compl. at ¶ 47.B.1; Compl. at ¶ 47.F.1., and because the Article did not also 

include his subjective perspective that each encounter was mutual, see id. at ¶ 47.C.1. 

Neither contention makes out a defamation claim. Instead, with the one exception 

described in Section B.1.a.ii., below, Plaintiff’s allegations amount to nothing more 
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than non-actionable libel by omission. We take each of the challenged statements B 

through F in turn to explain why that is so. 

Plaintiff challenges Statement B, which describes his use of his Administrator 

role in the Spartan 4-0 group to “consistently and aggressively reach out to women” 

and to  retaliate against members of the group who had shared apparently sexually 

explicit or provocative photos that Plaintiff had sent to women in the group by 

deleting their posts and/or expelling them from the community. But in his 

explanatory paragraph, Plaintiff admits both the literal truth and the “gist” of the 

challenged statements – specifically, that he used the group to meet women; that he 

sent several of those women photographs that were not appropriate for posting under 

the group’s “community guidelines”; and that he removed members from the group 

for posting those images. Compl. ¶ 47.B.1. Thus, Plaintiff’s complaint is not that the 

challenged statements are false, it is that they “imply” he “was removing comments 

and members of the group in an attempt to cover up his behavior” rather than “simply 

following the community guidelines that all members of the group had an obligation 

to follow,” and that it omits his subjective belief  that “rather than post the erotic 

pictures and messages these women sent to Plaintiff to demonstrate that these 

allegations were false, Plaintiff chose to take the high road” (whatever that means). 

Id. But because each of the facts published in Statement B is conceded to be 
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substantially true, Plaintiff’s complaint about the implication of those statements, or 

that ORM failed to seek his point of view before publishing them, fails to state a 

claim under settled law. See Yandle v. Mitchell Motors, 199 Ga. App. 211, 212 

(1991) (former employer of discharged employee, who told others that the employee 

had been terminated for poor sales performance, had no duty to include a statement 

that the employee’s child had been severely ill at the time); Lucas, 289 Ga. App at 

514-15 (newspaper article was not actionable where article reported plaintiff paving 

company’s removal of trees from county-owned land but did not include fact that 

removal was done by mistake).  

Plaintiff’s challenges to statements C, D, and E fail for the same reason.  For 

each of them, Plaintiff contends the challenged statement is defamatory because 

Defendants did not characterize the described interactions as consensual.2 Plaintiff 

argues that statement C “falsely impl[ies] that the erotic phone calls and messages 

were not mutual, even though they clearly were”; that Statement D “fail[s] to 

mention that [Amy] continued to message Plaintiff after the date”; and that 

Statement E “omit[s] that Plaintiff and this person were flirting before this 

encounter.” Again, Plaintiff does not contest the literal, much less substantial, truth 

                                                           
2 In fact, none of ORM’s reporting about Plaintiff included any allegation of rape or 

sexual assault, nor offered any conclusion about whether the encounters were 

consensual. 
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of a single one of the statements he challenges, only the implication he contends that 

those truthful reports convey. Compl. ¶¶ 47.C.1; 47.D.1; 47.E.1. But here again, 

Georgia law authorizes no such claim where the published statements complained 

of are true. 

The same analysis holds with Statement F, which arguably includes the most 

substantial allegations of concerning conduct by Plaintiff made by a woman named 

Kerstin. See Compl. ¶ 47.F. Critically, Plaintiff does not contend that any of the 

following claims by Kerstin are false: that she willingly met Plaintiff at a hotel 

expecting a sexual encounter of some sort; that she and Plaintiff “became physical 

right away”; that Plaintiff “began forcibly kissing her” and continued despite her 

effort “to slow things down”; that Plaintiff would drink from a bottle of wine, “then 

kiss her so the alcohol would go down her throat”; that Plaintiff became aggressive 

and, after being asked to stop, “slapped [Kerstin] in the face”; that Plaintiff “grabbed 

the back of [Kerstin’s] head and aggressively forced his [genitals] into [her] mouth; 

and that Kerstin “was crying and tried to push him back but he was smiling and 

loving it.” Comp. ¶ 47.F.1. Indeed, far from attempting to demonstrate – or even 

allege – that any of these reported facts are false, Plaintiff instead complains that 

they “falsely convey that Plaintiff raped Kerstin,” and “purposefully omits 
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significant facts documented by text messages showing  that the encounter was 

completely consensual.”  Id.   

To prove his contention that Kerstin’s otherwise truthful description of their 

encounter is, by implication, an accusation of rape, Plaintiff attaches to the 

Complaint, Compl. Ex. 2, an excerpt of a text message exchange between himself 

and Kerstin that Plaintiff argues show “that the encounter was completely 

consensual,” and that “[i]f Kerstin was raped, she clearly wouldn’t be begging 

Plaintiff to talk and using the threat of canceling another intimate encounter at a hotel 

room as incentive to get Plaintiff to speak to her about their relationship.” Compl. ¶ 

47.F.1.  That contention is both disturbing and unavailing as a matter of law. 

First, Plaintiff’s suggestion that his extramarital encounter with Kerstin was 

clearly consensual because she continued to communicate with him after the fact is 

not only remarkably offensive, it is also insufficient to convert his claim into an 

actionable case of defamation because, as we have already discussed, Defendants 

had no obligation to include this fact, even if it were relevant. See Comer v. National 

Bank of Ga., 184 Ga. App. 867, 868 (1987) (“[W]e are unfamiliar with any [case] 

which provides that the failure to make a written statement [which a libel plaintiff 

argues was relevant to include] has been upheld as the basis for a libel action.”) 

(emphasis added); Yandle, 199 Ga. App. at 212. 
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Second, and perhaps more concerning, it is difficult to overstate the narcissism 

and insensitivity Plaintiff’s argument reveals. His suggestion that none of these 

women who have bravely shared their warnings about Plaintiff’s behavior can fairly 

be characterized as a victim because some or all of them maintained a relationship 

with him following their sexual encounters with him is not only offensive, it ignores 

the reality survivors may have any number of reasons for continuing to communicate 

with their aggressor – a phenomena which informed the genesis of the national 

#metoo movement that undoubtedly inspired these women in the obstacle racing 

world to come forward in the first place.3   

But the Court need not venture down this path to dispose of Plaintiff’s 

challenge to Statement F, because the rest of the text exchange between Plaintiff and 

Kerstin that Plaintiff selectively omitted from his Complaint not only corroborates 

every fact ORM published in Statement F, but eviscerates Plaintiff’s suggestion that 

Kerstin believed the encounter was consensual.  See Ex. 2 hereto.4 Specifically, the 

                                                           
3 See, e.g., Maya Salam, Victims of Sexual Violence Often Stay in Touch With Their 

Abusers.  Here’s Why, N.Y. TIMES (Sept. 7, 2018), 

https://www.nytimes.com/2018/09/07/style/domestic-sexual-abuse-relationships-

abuser.html (explaining the numerous reasons why victims may maintain contact 

with a sexual abuser). 

 
4 The Court may consider the entirety of the text exchange between Plaintiff and 

Kerstin without converting this motion to one for summary judgment because, 

“where the plaintiff refers to certain documents in the complaint and those 
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complete text exchange confirms Kerstin’s contemporaneous view that the 

encounter was not welcome: “You [Plaintiff] took advantage of a situation. You 

made a promise u didn’t keep and you put nothing but pressure on me in that room. 

You slapped me in the face and then decided not to talk to me.” Id. (emphasis added). 

In sum, Plaintiff’s failure to allege any false statement of fact in Statements 

B-F is fatal to his claim that any of those statements is defamatory. The alleged 

omission from those reports of Plaintiff’s apparent belief that his behaviors were 

welcome does not itself state a claim under Georgia law, which has rejected such 

“libel by omission.” 

ii. The Only Statements Alleged to Be False—That Plaintiff Made 

Threats And Was A Bully—Are Non-Actionable Matters of 

Opinion.  

Out of the entire Article at issue, the Complaint only alleges one statement is 

actually false: that Plaintiff bullied or made threatening to statements to J Clark 

and/or Alicia. Compl. ¶ 47, A.1. But even if the statements were false, as alleged, 

they could not be the basis for a defamation claim because the challenged statements 

are non-actionable statements of opinion. Under Georgia law, statements of pure 

opinion—that is, statements of subjective belief that cannot be proven true or false—

                                                           

documents are central to the plaintiff's claim, then the Court may consider the 

documents part of the pleadings for purposes of Rule 12(b)(6) dismissal.”  Brooks v. 

Blue Cross and Blue Shield of Florida, Inc., 116 F.3d 1364, 1369 (11th Cir.1997).   
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receive complete First Amendment protection. Collins v. Cox Enters., 215 Ga. App. 

679, 680 (1994). Further, where, as here, the facts supporting an opinion are revealed 

in the publication, a claim for defamation will not lie. See Hoffman-Pugh v. Ramsey, 

193 F.Supp.2d 1295, 1302 (N.D. Ga. 2002) (Thrash, J.) (“If the facts underlying the 

speaker's statement are not unknown, but disclosed to the reader, then the statement 

reflects only on the speaker's interpretation of the facts.”).  Whether a given 

statement is non-actionable opinion is a question of law to be determined by the 

court as a threshold issue.  Id.   

J Clark and Alicia’s statements that Plaintiff bullied and threatened them is 

precisely the type of opinion that courts repeatedly have held is insufficient to sustain 

a defamation claim as a matter of law. In Taylor v. CNA Corp., 782 F. Supp. 2d 182, 

202 (E.D. Va. 2010), the court held that statements made by plaintiff’s co-workers 

that he was “intimidating” and “bullying” were protected opinions because the 

plaintiff did not deny the underlying facts of his interactions with the coworkers that 

gave rise to their subjective opinions about his conduct. Id. Here, like in Taylor, 

Plaintiff does not dispute the underlying fact that J Clark and Alicia left the Spartan 

4-0 group after having a dispute with Plaintiff about a business matter; instead he 

challenges their subjective viewpoint about why they left the group. Whether or not 
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they felt bullied or threatened is a matter of subjective opinion that cannot sustain a 

defamation claim. 

Plaintiff’s claim that Statement A is defamatory also fails because the factual 

premise for J Clark and Alicia’s opinions is fully revealed in the Article, and not 

alleged to be false. See Hoffman-Pugh, 193 F.Supp.2d at 1302; see also Jaillett v. 

Georgia Television Co., 238 Ga. App. 885, 890 (1999) (there is no defamation 

liability for “statements clearly recognizable as pure opinion because their factual 

premises are revealed”). Plaintiff does not dispute the underlying facts here: that J 

Clark and Alicia left the Spartan 4-0 group after a business dispute with Plaintiff, 

and that he sent J Clark messages before they left the group. The women’s opinion 

as to why they left, or the tone of those messages, is not actionable as defamation, 

especially where the Article clearly sets forth the facts on which the opinions were 

based.   

Finally, even if they were not clearly protected statements of opinion, 

allegations of “bullying” and “threatening” are not actionable as defamation because 

they are clearly hyperbolic expressions that are intended to convey the speakers’ 

subjective emotional reaction to Plaintiff’s actions, not a literal fact.  See Lucas, 289 

Ga. App. at 514; see also Webster v. Wilkins, 217 Ga. App. 194 (1995) (calling ex-

wife “unfit to have a kid” is non-actionable subjective, hyperbolic opinion of 
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speaker); Rosser v. Clyatt, 348 Ga. App. 40, 47 (2018) (use of words “stole,” “fraud,” 

“corruption,” etc. to criticize officer’s behavior not intended to convey legal 

conclusions, only hyperbolic expression of subjective perception, and thus not 

actionable). 

For these reasons, Plaintiff’s claim that Statement A is defamatory fails as a 

matter of law. 

b. Plaintiff Has Not Plausibly Alleged Actual Malice. 

Plaintiff’s defamation claims also fail as a matter of law because the 

Complaint does not, nor could it, plausibly allege that Defendants published any of 

the challenged statements with actual malice. 

Persons who assume positions of prominence and authority within their 

relevant community cannot prevail in a defamation action unless they plead and 

prove that the defendant published the false and defamatory statements with “actual 

malice –that is, with knowledge that it was false, or with reckless disregard of 

whether it was false or not.”  N.Y. Times v. Sullivan, 376 U.S. 254, 280 (1964).  

“Mere negligence does not suffice.”  Masson, 501 U.S. at 510.  “Reckless disregard” 

requires proof that the defendant “in fact entertained serious doubts as to the truth” 

of the publication – that it had a “high degree of probable falsity”.  Bose Corp. v. 

Consumers Union, 466 U.S. 485, 511 (1984) (internal citations omitted).  Courts in 
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the Eleventh Circuit routinely dismiss cases for failure to plead sufficient facts that 

plausibly support an inference of actual malice.  See, e.g., Michel v. NYP Holdings, 

Inc., 816 F.3d 686, 702 (11th Cir. 2016). 

There can be little doubt Plaintiff’s Complaint is subject to the deliberately 

“daunting” actual malice standard.  McFarlane v. Esquire Magazine, 74 F.3d 1296, 

1308 (D.C. Cir. 1996).   He admits that the Article is part of a larger conversation 

about a public controversy: the #metoo movement. By virtue of the prominent 

position he willingly obtained in the obstacle racing community and his use of that 

position to engage in allegedly unwelcome extramarital encounters with women of 

that community, Plaintiff is a limited purpose public figure participant in the current 

controversy over his behavior. Indeed, Georgia courts routinely find plaintiffs with 

far less notoriety in their relevant communities to be public figures subject to the 

actual malice standard.  See, e.g., Cottrell v. Smith, 299 Ga. 517 (2016) (plaintiff 

who participated in running exhibitions with a Christian evangelical emphasis was 

a public figure in the communities of running and Christian evangelism); Mathis, 

276 Ga. at 21 (director of waste management authority was a limited purpose public 

figure for purpose of a libel action against internet poster who wrote about the 

unprofitable operation of a waste recovery facility); Atlanta Humane Soc. v. Mills, 

274 Ga. App. 159, 163 (2005) (director of animal control was a limited purpose 
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public figure in defamation suit arising out of internet postings about county’s 

performance of animal control duties). 

The Complaint demonstrates as a matter of law that Plaintiff cannot make a 

showing of actual malice here. A speaker harbors “actual malice” when he or she 

makes a statement “with knowledge that it was false or with reckless disregard of 

whether it was false or not.” New York Times, 376 U.S. at 280. Here, “reckless 

disregard” means a “high degree of awareness” of a statement’s “probable falsity.” 

Garrison v. Louisiana, 379 U.S. 64, 74 (1964). This “standard is a subjective one,” 

requiring “more than a departure from reasonably prudent conduct.” Harte-Hanks 

Comm’s, Inc. v. Connaughton, 491 U.S. 657, 688 (1989). “There must be sufficient 

evidence to permit the conclusion that the defendant in fact entertained serious 

doubts as to the truth of his publication.” Id. (emphasis added). Where a speaker 

bases a statement on information from a third party, “recklessness may be found 

where there are obvious reasons to doubt the veracity of the informant or the 

accuracy of his reports.” Id.  

Plaintiff’s Complaint does not come close to making the “daunting” showing 

required.  To the contrary, the Complaint admits nearly every fact Plaintiff contends 

is defamatory; confirms the reliability of the sources for those facts; and 

affirmatively alleges that Defendants not only reasonably relied on those sources 
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(who gave Defendants no reason to doubt the accuracy of their reports about 

Plaintiff’s behavior), but spent years gathering corroborating evidence from still 

further sources before finally reporting on the multiple and consistent allegations 

regarding Plaintiff’s misconduct. See Compl. ¶ 40. 

The conclusory allegation that “Defendants knew the False Statements were 

false or acted in reckless disregard as to the falsity of the False Statements,” Compl. 

¶ 91., is insufficient to carry Plaintiff’s burden as a matter of law.  Indeed, such a 

“conclusory allegation – a mere recitation of the legal standard – is precisely the sort 

of allegations that Twombly and Iqbal rejected.”  Mayfield v. NASCAR, 674 F.3d 

369, 378 (4th Cir. 2012).  That Plaintiff alleges Defendants had a motive to hurt him 

is equally unavailing: “[C]aselaw resoundingly rejects the proposition that a motive 

to disparage someone is evidence of actual malice.”  Parsi v. Daioleslam, 890 

F.Supp.2d 77, 90 (D.D.C. 2012) (citing cases). Because the Complaint fails to 

plausibly allege actual malice, it must be dismissed.  Mayfield, 674. F.3d at 378. 

2.  Plaintiff’s Remaining Claims Also Fail as a Matter of Law. 

a. Plaintiff’s Remaining Claims are Derivative of His Claim for 

Defamation and Should Be Dismissed.   

 

In addition to his claim for defamation, Plaintiff asserts three other counts—

false light invasion of privacy, public disclosure of private facts, and tortious 

interference with business relationships—based entirely on the publication of the 
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same statements he challenges as defamatory.  Each is due to be dismissed for the 

same reasons his defamation claim fails as a matter of law.5 

It is settled Georgia and constitutional law that the same First Amendment 

protections applicable to defamation claims apply with equal force to invasion of 

privacy claims based on the same publication or conduct.  See Nix v. Cox Enters., 

Inc., 247 Ga. App. 689, 696 (2001) (dismissing privacy claim because “matters of 

public concern when at issue and disclosed cannot give rise to liability for an 

invasion of privacy”), rev’d in part on other grounds, Cox Enters. Inc. v. Nix, 274 

Ga. 801 (2002); see also Snyder v. Phelps, 562 U.S. 443, 459 (2011) (the First 

Amendment bars plaintiff from recovery for intrusion upon seclusion); Macon Tel. 

Publ’g Co. v. Tatum, 263 Ga. 678, 679 (1993) (freedom of the press protects public 

disclosure of private facts regarding matters of public interest); S & W Seafoods Co. 

v. Jacor Broad., 194 Ga. App. 233, 237 (1989) (tortious interference with business 

and contractual relations claims fail when based on protected speech);6 Brewer v. 

                                                           
5 Plaintiff’s fifth cause of action—“(injunction) (notice only)”—fails because 

injunctive relief is a remedy, not a cause of action.  Brown v. Bank of Am., N.A., 

2013 WL 628599 at *2 n.3 (N.D. Ga. Feb. 20, 2013) (cit. omitted). (Story, J.). 
6 Plaintiff’s tortious interference claim fails for the additional reason that Plaintiff 

does not allege specific business relations lost due to Defendants’ alleged 

interference.  See SAWS at Seven Hills, LLC v. Forestar Realty, Inc., 342 Ga. App. 

780, 790 (2017) (claim could not survive where plaintiff “unable to identify a single 

prospective home buyer whose sale it lost due to the alleged actions of [the 

defendant], nor any other financial loss”). In addition to being wholly speculative, 
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Rogers, 211 Ga. App. 343, 349 (1993) (false light claim failed where 

constitutionally-mandated element of actual malice not met). 

Because Plaintiff fails to allege any facts to support the above claims beyond 

relying on the same non-actionable publication, those causes of action fail alongside 

his defamation claim. 

b. Plaintiff’s False Light Claim Also Fails Because Plaintiff Cannot 

Establish Falsity. 

 

Plaintiff’s false light claim also fails as a matter of law because he has alleged 

that the challenged statements are defamatory.  “In order to survive as a separate 

cause of action, a false light claim must allege a nondefamatory statement.  If the 

statements alleged are defamatory, the claim would be for defamation only, not false 

light invasion of privacy.”  Smith v. Stewart, 291 Ga. App. 86, 100 (2008) 

(dismissing false light claim because it “is encompassed by [plaintiff’s] defamation 

claim, which is based upon the same allegations.”) (citing Bollea v. World 

Championship Wrestling, 271 Ga. App. 555 (2005)).  Here, Plaintiff claims that it 

was the same allegedly defamatory statements in the Article that also caused him to 

be portrayed “out of context and in false light.” See Compl. at ¶¶ 86–118 (citing the 

                                                           

Plaintiff’s only claim of damages—that he lost a gym business worth $10 million, 

id. ¶ 140—fails to allege how Defendants’ conduct induced the third party’s 

behavior and caused the alleged injury.     
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same “False Statements” as the bases of both his defamation and false light claims).  

His false light claim is thus subsumed by the defamation claim, and fails as a matter 

of law for the same reasons. 

In any event, Plaintiff’s false light claim also fails because “[i]t is black letter 

law that the plaintiff in a false light case must establish that the publicity was in fact 

false.  Moreover, the falsity cannot be based on mere innuendo.”  Monge v. Madison 

Cnty. Record, Inc., 802 F. Supp. 2d 1327, 1336 (N.D. Ga. 2011) (Jones, J.).7 As 

demonstrated above, supra Part B.1.a.i, this claim fails for lack of a false statement. 

CONCLUSION 

For the foregoing reasons, ORM Defendants respectfully request that this 

Court dismiss Plaintiff’s complaint in its entirety and with prejudice. 

[Signature block on following page] 

                                                           
7 A claim for false light is also not available where, as here, the publication at issue 

involves a matter of public concern.  Wilson v. Thurman, 213 Ga. App. 656, 658 

(1994). Plaintiff’s claim of public disclosure of private facts also fails for this reason.  

Macon Tel. Publ’g Co., 263 Ga at 679 (news report on matters of public concern is 

privileged).  The #MeToo movement is one of the most salient social issues facing 

this country today. ORM’s reports regarding the allegations of sexual misconduct 

by Plaintiff are issues clearly related to a “public controversy”—an issue that 

“generates discussion, debate, and dissent in the relevant community.”  Mathis, 276 

Ga. at 24.  Given Plaintiff’s prominence in the world of obstacle racing, “it is evident 

that the resolution of the controversy will affect people who did not directly 

participate in it [such that] the controversy is more than merely newsworthy and is 

of legitimate public concern.”  Gettner v. Fitzgerald, 297 Ga. App. 258, 263 (2009).      
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Respectfully submitted this 15th day of April 2020. 
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RULE 7.1(D) CERTIFICATE 

 

The undersigned counsel certifies that this document has been prepared with 

Times New Roman 14-point font in accordance with Local Rule 5.1.C. 

Dated:  April 15, 2020 

 

 

/s/ S. Derek Bauer  

S. Derek Bauer 

Georgia Bar No. 042537 
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CERTIFICATE OF SERVICE 

 

The undersigned hereby certifies that a true and correct copy of the within and 

foregoing DEFENDANTS’ BRIEF IN SUPPORT OF THEIR MOTION TO 

DISMISS FOR FAILURE TO STATE A CLAIM was electronically filed with 

the Clerk of Court using the CM/ECF system, which will automatically send email 

notification of such filing to all attorneys of record. 

 

This 15th day of April 2020. 

/s/ S. Derek Bauer  

S. Derek Bauer 

Georgia Bar No. 042537 
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