
IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

AMEER KRASS, aka AMEER HAROUN, 

an individual, 

Plaintiff, 

vs. 

OBSTACLE RACING MEDIA, LLC, a 

Georgia limited liability company, dba 

OBSTACLERACINGMEDIA.COM; and 

MATTHEW B. DAVIS, an individual, 

Defendant(s). 

CIVIL ACTION NO.: 

1:19-cv-05785-JPB 

PLAINTIFF’S RESPONSE TO DEFENDANTS’ MOTION TO DISMISS 

FOR FAILURE TO STATE A CLAIM 

Plaintiff Ameer Krass, aka Ameer Haroun (“Plaintiff”), by and through 

undersigned counsel, respectfully requests that the Court enter an order denying the 

above-referenced Motion filed by Defendants (Doc. 15 (the “Motion”)).  This 

Response is supported by the following Memorandum of Law and all filings in this 

matter, which are all hereby incorporated by reference.   

MEMORANDUM OF LAW 

I. INTRODUCTION
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As alleged in the Complaint, this lawsuit arises out of Defendant Matthew B. 

Davis’ (“Davis”) multi-year desire to create and portray a false narrative of Plaintiff 

as being an administrator of a Facebook.com group that abused his alleged “position 

of power”1 as the administrator by engaging in unwanted and nonconsensual sexual 

contact towards women in the Facebook group, including the horrific crime of rape.  

Complaint, ¶¶ 18-24 (Doc. 1). Davis has been attempting to create a sensational story 

about Plaintiff to publish on Defendant Obstacle Racing Media, LLC’s (“ORM”) 

website, ObstacleRacingMedia.com (the “Website”), since 2016.  Id. at ¶ 40. The 

more traffic Davis can drive to the Website, the more money Davis and ORM make. 

Id. at ¶¶ 67-68.  

Within a few weeks after Davis joined the Facebook group after it formed at 

the end of 2015, Davis saw Plaintiff as an opportunity for “blog fodder.” Id. at ¶ 42. 

As an administrator, Plaintiff was responsible for resolving disputes between 

members in the group and blocking access to people who behaved inappropriately. 

Id. at ¶ 32. As result of this, along with the romantic relationships that did not end 

 
1 It significantly undermines the harm suffered by true victims to compare Plaintiff 

(an administrator of Facebook group) to powerful people who control Hollywood, 

such as Harvey Weinstein. Not being allowed to violate community guidelines on a 

private Facebook group and being forced to have sex with a celebrity in order to 

have a career are two very different things, and it is repugnant that Defendants would 

attempt to use the “me too” movement for their own financial gain in such a manner.   
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amicably, a group of individuals who did not like Plaintiff began to form (the 

“Haters”). Id. at ¶ 33. In 2016, the group of Haters started a Facebook group called 

“Kicked Out of 40 Spartan.” Id. at ¶ 34. While still a member of the Spartan 4-0 

Facebook group, Davis joined the “Kicked Out of 40 Spartan” group. Id. at ¶ 35. 

Davis and ORM was part of this group of Haters from the beginning and quickly 

began to the lead the campaign against Plaintiff. Id. at ¶¶ 36-38. Regardless of how 

Davis presents himself, Davis is not – and was never – any type of “independent 

journalist.”2  Davis, and his group of Haters, began to spread various false and 

vicious rumors about Plaintiff, including that he was a bully, harassed women in the 

Facebook group and, most importantly, sexually assaulted these women. Id. at ¶ 36. 

Davis even admits that he and “Obstacle Racing Media has been speaking to sources 

since January of 2016 to shine a light on some very troubling accusations.” Id. at ¶ 

40.  Again, the Facebook group was only started a couple of months prior to January 

of 2016.  Davis clearly had an agenda from the beginning. 

After years of working with disgruntled ex-girlfriends and the other “Haters,” 

Davis was finally able to manufacturer the “hit piece” he had been envisioning. On 

 
2 The Website falsely claims to “have one goal – to be an unbiased, single source of 

information for elite obstacle racing athletes, recreational weekend warriors, and 

first-time race participants with up-to-date OCR news, race reviews, and on-location 

reporting that only those truly entrenched in the day-to-day of the sport can offer.” 

Complaint, ¶ 11 (Doc. 1). 
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October 21, 2019, Davis published an article on the Website, located at 

https://obstacleracingmedia.com/ocr-news/metoo-hits-ocr/, containing various false 

and defamatory statements about Plaintiff (the “First Article”).  Id. at ¶ 39. 

Shockingly, Defendants attempt to justify their false and defamatory 

allegations of rape and sexual assault by making nonsensical arguments that 

“Plaintiff complains that the news article . . . is defamatory because it failed to 

include Plaintiff’s belief that each of the sexual encounters reported on was 

consensual . . . .”  Motion Brief, page 2 (Doc. 15-1).  Whether or not there was 

consent is an issue fact, it is not a matter of “opinion” as Defendants wrongfully 

contend.  And Defendants knew and/or purposefully disregarded actual facts 

indicating that the alleged accounts were likely false.  

Journalists (assuming arguendo Davis could be labeled as one) cannot misstate, 

distort or arrange the facts so as to convey a false and defamatory meaning; however, 

this is exactly what Davis did. Reporting the fact Plaintiff may enjoy engaging in 

“kinky” or “rough” sexual conduct (although likely an invasion of privacy) is far 

different from reporting that Plaintiff frequently engages in such conduct without 

consent – the latter being a serious violent felony. Complaint, ¶ 86. 

Similarly, the First Article is far from “well sourced” as Defendants argue. 

Davis purposefully sought out disgruntled ex-girlfriends, purposefully ignored facts 
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and circumstances contrary to Davis’ manufactured narrative, took bits and pieces 

of facts, and presented them in a manner that falsely conveys that Plaintiff frequently 

forces unwanted sexual contact on women – something that Davis knew was not 

true. Id. at ¶¶ 41-47.  Davis was a member of the Facebook group when Plaintiff 

publicly address many of the rumors that Davis help create and spread.  Id. From 

very early on, Davis was aware that the rumors were likely false, which is why Davis 

took years to manufacturer a narrative that he apparently believed (although 

incorrectly) would not subject him to liability. Id. Moreover, Davis refused to 

remove the First Article or issue any type of retraction even after Plaintiff sent a 

formal demand for removal or retraction to Davis, along with text messages 

indicating that the woman in question (“Kerstin”) was not in fact raped as Davis had 

portrayed. Id. at ¶¶ 70-75.  Davis not only continued to publish the First Article, but 

he selectively updated the second article about Plaintiff only to note that Plaintiff 

was no longer in the Spartan 4-0 Facebook group. Id.  

This, along with the fact that Davis had been talking with Kerstin for years, 

evidences that Davis knew of the text messages before Plaintiff’s retraction demand 

and that Kerstin was a disgruntled ex-girlfriend; yet, Davis falsely reported that 

Plaintiff raped Kerstin. There is little room for interpretation how the text messages 
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(the ones attached to Complaint, among others3) tend to demonstrate that the 

encounter was consensual: on November 25th, two days after the alleged incident, 

Kerstin messaged Plaintiff asking why he’s giving her the silent treatment; Plaintiff 

responded that he needs to figure things out because he is uncertain about being in a 

serious relationship; and Kerstin became upset that he wanted his space and 

threatened to cancel the hotel room for the coming weekend. Id. at ¶ 47.F. If Kerstin 

was raped (or assaulted as alleged), she clearly wouldn’t be begging Plaintiff to talk 

and using the threat of cancelling another intimate encounter at a hotel room as 

incentive to get Plaintiff to speak to her about their very new relationship. Id. 

II. LAW AND ARGUMENT 

 

A. Legal standard. 

 

“Motions to dismiss are disfavored and are therefore seldom granted.” Davita 

Inc. v. Nephrology Assocs., P.C., 253 F. Supp. 2d 1370, 1374 (S.D. Ga. 2003) 

 
3 It should be noted that Defendants improperly reference – and take out of context –

another text message that was not attached to the Complaint. Furthermore, contrary 

to Defendants’ contention, this additional message is not the complete text exchange. 

In any event, the “Court should consider only the facts as alleged in the parties' 

pleadings; matters outside the pleadings may be considered only if the motion is 

converted to one for summary judgment.” Davita Inc. v. Nephrology Assocs., P.C., 

253 F. Supp. 2d 1370, 1374 (S.D. Ga. 2003).  Plaintiff declines Defendants’ 

invitation to convert their Motion to Dismiss into a motion for summary at this early 

stage of the case, before discovery is conducted.  It should further be noted, however, 

that the phrase, “slap in the face,” has been defined as “[a] sharp rebuke or rebuff.” 

https://www.dictionary.com/browse/slap-in-the-face (last visited 05/13/20).       
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(citation omitted).  Rule 12(b)(6) allows the Court to dismiss a complaint, or portions 

thereof, for “failure to state a claim upon which relief can be granted.” Fed. R. Civ. 

P. 12(b)(6). When reviewing a motion to dismiss, the Court must take the allegations 

of the complaint as true and must construe those allegations in the light most 

favorable to the plaintiff. Rivell v. Private Health Care Sys., Inc., 520 F.3d 1308, 

1309 (11th Cir. 2008). 

In determining whether a claim is properly plead, federal courts utilize the 

standard set forth in Rule 8, which states that “[a] pleading ... shall contain ... a short 

and plain statement of the claim showing that the pleader is entitled to relief....” 

Fed.R.Civ.P. 8(a). As this Court has explained, while “[s]ome courts have adopted 

a stringent approach and required defamatory remarks to be stated verbatim in the 

complaint, ... in the Eleventh Circuit the test remains whether the allegation gives 

the defendant fair notice of the plaintiff's claim and the ground upon which it 

rests.” Banco Surinvest, S.A. v. SunTrust Bank, 78 F.Supp.2d 1366, 1370 

(N.D.Ga.1999). “Rule 12(b)(6) does not permit dismissal of a well-pleaded 

complaint simply because ‘it strikes a savvy judge that actual proof of those facts is 

improbable.’ ” Watts v. Fla. Int'l Univ., 495 F.3d 1289, 1295 (11th Cir. 2007) 

(citation omitted). 

B. Plaintiff does in fact dispute the accuracy of Defendants’ reports.   
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Not only are many of the expressed factual statements from the applicable 

third parties alleged to be false, but more importantly, the factual implications and 

statements conveyed as a result of how Defendants’ published the statements are 

also alleged to be false and defamatory.  Plaintiff does in fact dispute the accuracy 

of Defendants’ reports: 

• Plaintiff did not bully or threaten J Clark or Alicia; they each left the group 

voluntarily, without Plaintiff forcing them or requesting them to do so.  

Also, Plaintiff never sent any threatening messages.4  

• Plaintiff did not use his role as Spartan 4-0 Administrator to consistently 

and aggressively reach out to women. Plaintiff would not remove people 

from the group if any man or woman questioned why other people were 

kicked out. 

• One woman in question falsely claimed that “she wanted nothing to do 

with [sexual] conversation” and that Plaintiff would “get mad.”  This is 

 
4 Defendants cite to cases that are factually distinguishable in an attempt to justify 

the publication of this statements. “An opinion can constitute actionable defamation 

if the opinion can reasonably be interpreted, according to the context of the entire 

writing in which the opinion appears, to state or imply defamatory facts about the 

plaintiff that are capable of being proved false.” Gettner v. Fitzgerald, 677 S.E.2d 

149, 154 (Ga. Ct. App. 2009).  Whether or not Plaintiff threatened this individual is 

one such fact capable of proven true or false.   
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false and can be demonstrated by the messages exchanged between 

Plaintiff and this individual.   

• Defendants falsely reported that Plaintiff unwillingly pulled her behind a 

wall and started “trying” to make out with her, forcing his hand down her 

pants, etc.  

•  Defendants falsely reported that Plaintiff forcibly kissed her against her 

will, that she repeatedly said stop, that Plaintiff slapped her in the face, and 

that Plaintiff forced her against her will to perform oral sex on him while 

she was crying, among other things. These allegations are absolutely false.   

The Complaint alleges that the foregoing statements are false. See Complaint, 

¶¶ 47.A-F. However, in the event the Court disagrees, Plaintiff is willing and hereby 

seeks leave to amend. 

The First Article goes far beyond accusing Plaintiff of being overly flirtatious, 

promiscuous, aggressive, kinky or using the Facebook group to get dates.  The First 

Article falsely portrays Plaintiff as sexual predator who routinely sexually assaulted 

women.  However, before creating and publishing this false narrative, Defendant 

knew or recklessly disregarded facts indicating that the allegations were likely false.  

Again, Davis was a member of the Facebook group when Plaintiff publicly address 

many of the rumors that Davis help create and spread.  As a result, Davis was aware 
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that Plaintiff had pictures of all of the women in question and that the erotic pictures 

were mutually shared. Moreover, given that Davis conducted such a thorough 

investigation, he surely reviewed the messages between Plaintiff and these women 

in question and thus clearly disregarded direct evidence indicating that the 

allegations were likely false.   

C. Defendants confuse the concepts contained within the fair report 

privilege, which is not applicable in this case. 

 

O.C.G.A. § 51-5-7 codifies the common law fair report privilege in Georgia. 

Although the fair report privilege, like others, is a qualified privilege, it appears to 

have broader scope and to have been treated differently by the courts than the other 

conditional privileges. See McCracken v. Gainesville Tribune Inc., 146 Ga.App. 

274, (1978).  “As long as the facts are not misstated, distorted or arranged so as to 

convey a false and defamatory meaning, there is no liability for a somewhat less than 

complete report of the truth . . .” Morton v. Stewart, 153 Ga. App. 636, 641, 266 

S.E.2d 230, 234 (1980) (citation omitted).  However, the fair report privilege does 

not apply in this matter because Defendants were not reporting on any type of 

judicial or quasi-judicial proceeding. See O.C.G.A. § 51-5-7; see also Bakhtiarnejad 

v. Cox Enterprises, Inc., 247 Ga. App. 205, 207, 541 S.E.2d 33, 35 (2000). 

Accordingly, Defendants’ “libel by omission” argument is without merit.   
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“Whether stated directly or by implication . . . , it is libelous per se to falsely 

state that a person is guilty of a crime or has a criminal case pending against him.” 

Cate v. Patterson, 840 S.E.2d 489, 495–96 (Ga. Ct. App. 2020) (emphasis added). 

“[T]he imputed crime does not have to be named specifically but can be determined 

by implication from the words used.”  Id.  

Generally, “ ‘the question whether a particular publication is libelous, that is, 

whether the published statement was defamatory, is a question for the jury. 

However, if the statement is not ambiguous and can reasonably have but one 

interpretation, the question is one of law [left to the judge].’ ” Monge v. Madison 

Cty. Record, Inc., 802 F. Supp. 2d 1327, 1333 (N.D. Ga. 2011). In order to derive 

the meaning of a statement, a court can look to the surrounding phrases. See id. at 

802, 560 S.E.2d 650 (looking to the language surrounding a statement to determine 

whether it was defamatory). 

Here, when reviewing the alleged false and defamatory implications portrayed 

by the First Article, along with the other alleged facts and circumstances, there can 

be no question that Plaintiff has more than adequately established a prima facie case 

for defamation.  Again, each of the six groups of false statements identified in the 

Complaint separately make false defamatory statements and implications: 
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• The statements in ¶ 47.A falsely state and imply that Plaintiff violently 

bullied and threatened two women in order to take over the Facebook 

group. 

• The statements in ¶ 47.B falsely imply that Plaintiff was selectively 

removing comments and members of the group in an attempt to cover up 

his behavior. Plaintiff was simply following the community guidelines that 

all members of the group had an obligation to follow.   

• The statements in ¶ 47.C falsely imply that the erotic phone calls and 

messages were not mutual, even though they clearly were.  This individual 

would discuss sexual positions with Plaintiff, as well as exchange pictures. 

•   The statements in ¶ 47.D, when read in conjunction with the First Article 

as a whole, falsely imply that Plaintiff was unilaterally sending erotic 

messages, which was certainly not the case, and that this individual 

discontinued her friendship with Plaintiff because of his conduct, even 

though she remained friends with Plaintiff.  

• The statements in ¶ 47.E falsely imply that Plaintiff engaged in sexual 

conduct without this individual’s consent. 

• The statements in ¶ 47.F falsely convey that Plaintiff raped and sexually 

assaulted Kerstin. 
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Davis’ claim to be a “journalist” gives him no added protection under the 

circumstances. The same standard which applies to publishers also applies to 

broadcasters, and “whether a broadcaster practiced that degree of care required of a 

reasonable broadcaster under the circumstances is an issue for the jury.” Diamond 

v. Am. Family Corp., 186 Ga. App. 681, 682–84, 368 S.E.2d 350, 352–53 (1988). 

“A private individual need not prove a defamatory statement was made with actual 

malice. He or she may recover if the broadcaster failed to use ordinary care to 

determine the truth or falsity of the statement.” Id.  Plaintiff is private individual, 

and his sexual proclivities and consensual romantic encounters, along with 

Defendants’ manufactured smear campaign, are not matters of public interest. 

D. Plaintiff is not required to allege malice as a private person. 

Plaintiff is clearly not a “general purpose public figure.”  “[T]he general 

public figure is a rare creature.” Waldbaum v. Fairchild Publications, Inc., 627 F.2d 

1287, 1292 (D.C. Cir. 1980). “Absent clear evidence of general fame or notoriety in 

the community, and pervasive involvement in the affairs of society, an individual 

should not be deemed a public personality for all aspects of his life.” Gertz v. Robert 

Welch, Inc., 418 U.S. 323, 352(V), 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974). A person 

is a general purpose public figure “only if he is a ‘celebrity[,]’ his name a ‘household 

word’ whose ideas and actions the public in fact follows with great 
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interest.” Waldbaum, 627 F.2d at 1292. Plaintiff is not even close to being a celebrity 

or a “household word,” and Defendants have not and cannot reasonably argue 

otherwise.     

 Similarly, Plaintiff is not a limited-purpose public figure.  In a defamation 

case, whether the Plaintiff is a limited-purpose public figure is a legal determination 

to be made by the trial court. Jankovic v. Int'l Crisis Grp., 822 F.3d 576, 585 (D.C. 

Cir. 2016). “[T]he limited public figure analysis is not a matter of state substantive 

law, but rather a pure constitutional question.” Makaeff v. Trump Univ., LLC, 715 

F.3d 254, 270 (9th Cir. 2013). As the moving party, Defendant bears the burden of 

showing Plaintiff is a limited-purpose public figure. See D.A.R.E Am. v. Rolling 

Stone Magazine, 101 F. Supp. 2d 1270, 1276 (C.D. Cal. 2000). 

 To determine whether a person is a limited purpose public figure, “a court 

must isolate the public controversy, examine the plaintiff's involvement in the 

controversy, and determine whether the alleged defamation was germane to the 

plaintiff's participation in the controversy.”  Mathis v. Cannon, 276 Ga. 16, 23(3), 

573 S.E.2d 376 (2002).  “A public controversy is not simply a matter of interest to 

the public; it must be a real dispute, the outcome of which affects the general public 

or some segment of it in an appreciable way.” Waldbaum, 627 F.2d at 1296–98.  It 

has been made very clear that “private concerns or disagreements do not become 
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public controversies simply because they attract attention.” Id.  Romantic 

relationship issues and divorces have been considered to be private concerns.  See 

Riddle v. Golden Isle Broad., 275 Ga. App. 701, 705–06, 621 S.E.2d 822, 826–27 

(2005). “[A] public controversy is a dispute that in fact has received public attention 

because its ramifications will be felt by persons who are not direct participants.”  

Waldbaum, 627 F.2d at 1296–98. “Newsworthiness alone will not suffice, for the 

alleged defamation itself indicates that someone in the press believed the matter 

deserved media coverage.” Id.; see also Sewell v. Eubanks, 181 Ga. App. 545, 545, 

352 S.E.2d 802, 803–04 (1987) (“We have found no case . . . in which activity in 

such a limited, private organization constituted a ‘public controversy” in order to 

confer upon the individual the status of ‘public figure.’ ”); Georgia Soc. of Plastic 

Surgeons, Inc. v. Anderson, 257 Ga. 710, 712, 363 S.E.2d 140, 142 (1987) (“[T]he 

evidence does not support their assertion that they are limited purpose public figures. 

. . . [T]he controversy in which appellees have become involved is primarily a private 

struggle within the confines of the medical profession. . . .”). 

Much like the rapper in Riddle v. Golden Isle Broad., 275 Ga. App. 701, 621 

S.E.2d 822 (2005), who became the subject of local gossip and speculation (although 

based upon the temporary disappearance of his ex-girlfriend), there was no ongoing 

public debate about Plaintiff’s private, romantic relationships.  And Defendants 
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cannot bundle Plaintiff’s private affairs with the “#metoo”5 and magically transform 

them into a public controversy – especially given that any purported “controversy” 

was created by Defendants.6  

For the second step of the analysis, after “the court has defined the 

controversy, it must analyze the plaintiff's role in it. Trivial or tangential 

participation is not enough.” Waldbaum, 627 F.2d at 1296–98. The plaintiff “must 

have ‘thrust themselves to the forefront’ of the controversies so as to become factors 

in their ultimate resolution.’ ” Id. (citation omitted). “The plaintiff either must have 

been purposely trying to influence the outcome or could realistically have been 

expected, because of his position in the controversy, to have an impact on its 

resolution.” Id.  

 
5 Contrary to Defendants’ allegation, Plaintiff did NOT and does NOT admit that the 

First Article is part of a larger conversation about a public controversy.  The 

Complaint seeks to convey the exact opposite and condemns Defendants for trying 

to make such a false comparison. Again, not being allowed to violate community 

guidelines on a private Facebook group and being forced to have sex with celebrity 

in order to have a career are two very different things, and it is repugnant that 

Defendants would attempt to use the “#me too” movement for their own financial 

gain in such a manner.   
6 See Riddle, 275 Ga. App. at 705–06, 621 S.E.2d at 826–27 (2005) (“While 

Howard's disappearance might have been newsworthy, there is no evidence that it 

was actually publicized in the media. Further, while the resolution of Howard's 

disappearance might have affected Howard's friends and family . . . , it had no 

ramifications for the general public. Thus, there is no evidence that any investigation 

was ‘already the subject of debate in the public arena,’ . . . or that ‘resolution of the 

controversy will affect people who do not directly participate in it.”). 
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 Here, Plaintiff did not thrust himself into any public controversy or attempt to 

influence any type of outcome.  As stated in the Complaint, Plaintiff never sought to 

make his private romantic encounters public.  See Sewell v. Trib Publications, Inc., 

276 Ga. App. 250, 254–55, 622 S.E.2d 919, 923–24 (2005) (“The public 

controversy, indeed, concerned American military activities in Iraq. But, by 

discussing the controversy in his classroom, Sewell in no way thrust himself to the 

forefront of the controversy in any public forum, so as to have gained access to media 

outlets generally unavailable to private citizens or to have assumed any risks incident 

to acceptance of a public role in the matter.”).  After Defendants published the First 

Article, Plaintiff was forced to issue a brief statement in the hopes that people would 

cease threatening Plaintiff, as well as to mitigate the harm that was being caused. 

Complaint, ¶ 83.  Plaintiff did not voluntarily thrust himself to the forefront of the 

controversy – which Defendants created.  

 Finally, regarding third step of the analysis, “the alleged defamation must 

have been germane to the plaintiff's participation in the controversy. His talents, 

education, experience, and motives could have been relevant to the public's decision 

whether to listen to him.” Waldbaum, 627 F.2d at 1296–98.  Notably, if the well-

known journalist who recently sued Elon Musk for calling him a pedophile is not a 

limited-purpose public figure, Plaintiff clearly is not a limited-purpose public figure 

Case 1:19-cv-05785-JPB   Document 25   Filed 05/19/20   Page 17 of 25



 

18 
 

either.  In Unsworth v. Musk, No. 2:18-CV-08048-SVW-JC, 2019 WL 

8220721(C.D. Cal. Nov. 18, 2019), the court reasoned as follows: 

For Defendant's comments to relate to Plaintiff's participation in the 

public controversies, there must be some relationship between 

pedophilia and the Recue or the Subs—there is simply no credible 

connection here. The limited-purpose public figure doctrine exists 

because “[t]hose who attempt to affect the result of a particular 

controversy have assumed the risk that the press, in covering the 

controversy, will examine the major participants with a critical 

eye.” Waldbaum, 627 F.2d at 1298. But this eye only reaches “the 

issues at hand.” Id. To allow criticism into every aspect of a plaintiff's 

life simply because he chose to get involved in a limited issue would 

render him an all-purpose public figure—effectively merging the 

limited-purpose public figure doctrine. 

 

Unsworth v. Musk, No. 2:18-CV-08048-SVW-JC, 2019 WL 8220721, at *7 (C.D. 

Cal. Nov. 18, 2019).  Accordingly, Plaintiff is clearly a private person, and “[a]s a 

private person, [Plaintiff] need only produce evidence from which a jury could infer 

that [Defendants] acted with ordinary negligence.” Gettner v. Fitzgerald, 297 Ga. 

App. 258, 263–64, 677 S.E.2d 149, 155 (2009). 

However, even if Plaintiff were required to plead malice, Plaintiff has alleged, 

or is certainly capable of alleging, sufficient facts indicating that Defendants 

published the statements at issue with malice.  Again, within a few weeks after Davis 

joined the Facebook group after it formed at the end of 2015, Davis helped form the 

group of “Haters” and began leading the campaign against Plaintiff. Davis 

admittedly has a history of being “sensational” and “only in it for the clicks” (his 
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own words). Complaint, ¶ 68.  Davis was a member of the Facebook group when 

Plaintiff publicly address many of the rumors that Davis help create and spread.  As 

a result, Davis was aware that Plaintiff had pictures of all of the women in question 

and that the erotic pictures were mutually shared (but implied otherwise in the First 

Article). And Davis purposefully sought out disgruntled ex-girlfriends and 

purposefully ignored messages between Plaintiff and these women, along with other 

circumstances that were contrary to Davis’ manufactured narrative. 

“Recklessness may be found where there are obvious reasons to doubt the 

veracity of the informant or the accuracy of his reports. When an article is not in the 

category of ‘hot news,’ that is, information that must be printed immediately or it 

will lose its newsworthy value, actual malice may be inferred when the investigation 

for a story was grossly inadequate in the circumstances.” Lake Park Post, Inc. v. 

Farmer, 264 Ga. App. 299, 305, 590 S.E.2d 254, 260 (2003) (citations omitted).  

“Proof of state of mind ‘could be in the form of objective circumstances from which 

the ultimate fact could be inferred’ as well as direct evidence from defendant.” 

Barber v. Perdue, 194 Ga. App. 287, 289, 390 S.E.2d 234, 236 (1989). Although 

motive cannot be the sole basis relied upon to support an allegation of malice, 

“[e]vidence of motive may bear a relation to the actual malice inquiry.” Id.  
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Accordingly, because Plaintiff’s defamation claim is clearly actionable, 

Plaintiff’s “derivative claims” also remain actionable.   

E. Plaintiff’s claim for public disclosure of private facts is 

independently viable. 

 

To establish this cause of action for public disclosure of private facts, “a party 

must prove: (1) the disclosure of the private facts was a public one; (2) the facts 

disclosed were private, secluded, or secret facts; and (3) the matter made public was 

offensive and objectionable to a reasonable person of ordinary sensibilities under the 

circumstances.” Zieve v. Hairston, 266 Ga. App. 753, 756, 598 S.E.2d 25, 30 (2004).  

“This claim differs from one for defamation, because the statements at issue are true, 

but involve private matters.”  Smith v. Stewart, 291 Ga. App. 86, 100, 660 S.E.2d 

822, 834 (2008). 

The statements at issue in this claim pertain to certain portions of the First 

Article that are true, including certain details of certain romantic encounters, certain 

sexual proclivities, the performance of certain sexual acts and the photograph of 

Plaintiff standing in front of the mirror naked (collectively, the “Private Facts”). The 

romantic encounters of two consenting adults are among the most secret and private 

matters that exist. And at no time did Plaintiff seek share such Private Facts with the 

general public.  Accordingly, the Private Facts are clearly not “matters of public 

concern” as Defendants contend. Notably, the court in Zieve found that “the 
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defendants' disclosure of [plaintiff]'s hair replacement treatment was one that a 

reasonable person of ordinary sensibilities would find offensive and objectionable 

under the circumstances.” Zieve, 266 Ga. App.  at 758, 598 S.E.2d at 31.  Indeed, 

the Private Facts at issue in this case should be afforded (at least) the same protection 

as someone’s hair replacement treatment. 

F. To the extent the statements at issue are true, and are not 

encompassed by the defamation claim or the public disclosure of 

private facts claim, such statements are action under Plaintiff’s 

false light claim. 

 

“In order to sustain a false light invasion of privacy claim, a plaintiff must 

show that the defendant knowingly or recklessly published falsehoods about him or 

her and, as a result, placed him or her in a false light which would be highly offensive 

to a reasonable person.” Smith v. Stewart, 291 Ga. App. 86, 100-01, 660 S.E.2d 822, 

834 (2008) (citations omitted). “In order to survive as a separate cause of action, a 

false light claim must allege a nondefamatory statement.” Id.  A false light cause of 

action may arise when the publication of true information creates a false implication 

about the individual. See Restatement § 652E. 

Here, one or more of the romantic encounters discussed in the First Article 

contains true statements, which by themselves may not necessary be considered 

outright defamatory.  However, even though the statements may technically be true, 

they purposefully portray the false implication that Plaintiff’s sexual contact was not 
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welcomed. For example, in ¶ 47.E of the Complaint,7 all the statements are 

technically true; however, when read in context of the First Article, they make the 

false implication that the contact was not consensual. Plaintiff is certain that Davis 

published only fractions of what this individual conveyed to Davis, and that Davis’ 

portrayal is very different than what this individual intended.   

III. CONCLUSION  

Based upon the foregoing, Plaintiffs respectfully request that the Court deny 

the Motion and/or grant such other and further relief as the Court finds reasonable 

and necessary.  

  

 

 

DATED: May 19, 2020.  Respectfully submitted, 

 

By: /s/ Daniel R. Warner   

Daniel R. Warner, Esq 

Appearing Pro Hac Vice 

RM WARNER, P.L.C. 

8283 N. Hayden Road, Suite 229 

Scottsdale, AZ 85258 

Telephone (480) 331-9397 

Facsimile (866) 961-4984  

dan@rmwarnerlaw.com 

 
7 This example presumes that no reasonable could interpret “pulled behind a wall” to 

mean that the individual was forced by Plaintiff, which did not happen.   
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David M. Lilenfeld, Esq.     

Georgia Bar No. 452399     

Robin L. Gentry, Esq.    

Georgia Bar No. 289899     

3379 Peachtree Road NE, Suite 980 

Atlanta, Georgia 30326     
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Robin@Lilenfeld.com 

 

Attorneys for Plaintiff 

  

Case 1:19-cv-05785-JPB   Document 25   Filed 05/19/20   Page 23 of 25

mailto:Robin@Lilenfeld.com


 

24 
 

RULE 7.1(D) CERTIFICATE 

 

The undersigned counsel certifies that this document has been prepared with 

Times New Roman 14-point font in accordance with Local Rule 5.1.C.   

DATED this 19th day of May, 2020. 

 

/s/ Daniel R. Warner 

Daniel R. Warner 

Appearing Pro Hac Vice  

(AZ Bar #026503) 
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CERTIFICATE OF SERVICE 

 

The undersigned hereby certifies that a true and correct copy of the foregoing 

PLAINTIFF’S RESPONSE TO DEFENDANTS’ MOTION TO DISMISS FOR 

FAILURE TO STATE A CLAIM was electronically filed with the Clerk of Court 

using the CM/ECF system, which will automatically send email notification of such 

filing to all attorneys of record.   

DATED this 19th day of May, 2020. 

 

/s/ Daniel R. Warner 

Daniel R. Warner 

Appearing Pro Hac Vice  

(AZ Bar #026503) 
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