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INTRODUCTION 

Plaintiff’s Complaint is fatally flawed, and any attempt to amend would be futile. 

Plaintiff has conceded the technical truth of all but one of the alleged defamatory 

statements, while the one remaining is non-actionable hyperbolic opinion.  Plaintiff 

also fails to plausibly plead, and is incapable of proving, actual malice.  For these 

reasons, this action must be dismissed.     

ARGUMENT AND CITATION TO AUTHORITY 

I. Plaintiff’s Opposition Impermissibly Adds His Own Gloss and 
Otherwise Inaccurately Characterizes Defendants’ Statements. 

As explained in Defendants’ Moving Brief, the Complaint identifies six allegedly 

“false” statements in the October 21, 2019 Article (“the Article”), see Compl. ¶¶ 

47.A-F), but proceeds to acknowledge that five of them (¶¶ 47.B-F) are true.  

Repeating this self-defeating refrain, Plaintiff’s Opposition Brief (“Opp.”) reasserts 

the statements in ¶ 47.E are “false” (Opp. 9), but later explicitly admits that “in ¶ 

47.E of the Complaint, all the statements are technically true.”  (Opp  22.)  Knowing 

truth defeats defamation, Plaintiff resorts to reliance on excerpts of the Article taken 
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out of context,1 to which he adds his own editorial gloss to claim a defamatory 

meaning otherwise absent from the actual Article.  The Court must eschew 

Plaintiff’s self-serving interpretations and look, instead, to the actual statements and 

Plaintiff’s verified responses thereto.  (Compl. ¶¶ 47.A-E.)  Cf. Willis v. United 

Family Life Ins., 226 Ga. App. 661, 663 (1997) (“Georgia law is abundantly clear 

that [a plaintiff] cannot rely on rumor, innuendo, and extraneous circumstances to 

create an inference of defamation.”). 

Plaintiff manufactures defamatory gloss by using phrases like “raped and 

sexually assaulted,” and “frequently forces unwanted sexual contact on women,” 

(Opp. 5, 12) when describing the Article’s portrayal of him.  These are Plaintiff’s 

conclusory descriptions; they do not appear in the challenged statements or in the 

Article.  (Compl. ¶¶ 47.A-E, Ex. 1.)  Plaintiff also adds defamatory concepts, 

claiming, for instance, that ¶ 47.A portrays “that Plaintiff violently bullied and 

threatened two women.”  (Opp. 12.)  However, ¶ 47.A quotes one woman, not two, 

 
1 An allegedly defamatory news article must be read in full context, and cannot be 
analyzed piecemeal as Plaintiff’s theory of the Complaint would require.  See Lucas 
v. Cranshaw, 289 Ga. App. 510, 513 (2008). 
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who reports feeling (subjective opinion) bullied and threatened by plaintiff via text 

and phone but who describes nothing violent in nature.   

Plaintiff further uses selected excerpts from the challenged statements to distort 

their meaning.  For example, while not denying that the events described in ¶ 47.D 

occurred, Plaintiff claims the statement falsely implies that he was “unilaterally 

sending erotic messages” to a woman and that the “individual discontinued her 

friendship with Plaintiff because of his conduct, even though she remained friends 

with Plaintiff.”  (Opp. 12.)  But, ¶ 47.D says only that Plaintiff “began wooing [the 

woman] through messages on Facebook” (nothing about unilateral or erotic) and that 

after they went out for dinner, Plaintiff was persistent about wanting to sleep over 

and “d[id] not like taking no for an answer.”  The full statement neither says nor 

implies that the woman ceased to be friends with Plaintiff after this.   

The foregoing examples show that Plaintiff’s glossed, misleading descriptions of 

the challenged statements cannot be relied upon.  The Court must look to the plain 

language of the statements themselves, in their full context, and to Plaintiff’s verified 

responses in his Complaint at ¶¶ 47.A-F.  Upon so doing, it is clear there are no 

actionable false statements alleged to be among them. 
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II. Plaintiff Is a Limited Purpose Public Figure Because He Was Involved 
in a Public Controversy That Predated Defendants’ Article About His 
Role in That Controversy. 

Knowing that he cannot meet the heightened standard applicable to public figures 

for purposes of a defamation claim, Plaintiff argues that he is not one.  However, a 

clear reading of the Complaint in light of controlling precedent reveals that Plaintiff 

is unquestionably at least a limited-purpose public figure.  

“Whether a person is a public figure is a question of law that requires the court 

to review the nature and extent of the individual’s participation in the specific 

controversy that gave rise to the defamation.”  Mathis v. Cannon, 276 Ga. 16, 22-23 

(2002). In making this determination, Georgia courts use a three-part analysis:  “a 

court must isolate the public controversy, examine the plaintiff’s involvement in the 

controversy, and determine whether the alleged defamation was germane to the 

plaintiff's participation in the controversy.”  Id.  (internal quotes and citations 

omitted).  

The Complaint makes clear that Plaintiff’s behavior generated substantial public 

controversy.  In particular, the controversy surrounded Plaintiff’s use of his visibility 

and stature in the obstacle racing world to aggressively pursue and, at times, behave 

inappropriately toward women in that community.  As a founder, administrator, and 
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team leader of the Spartan 4-0 Facebook group, Plaintiff was a key figure in a group 

that had almost 15,500 members at the time the Article was published.  (Compl. ¶¶ 

18, 30, 74 n.2, Ex. 1 at 3.)  Plaintiff was interviewed by the media and for podcasts 

about Spartan 4-0’s accomplishments.  (Compl. Ex. 1 at 3.)  Plaintiff boasted about 

Spartan 4-0 winning the “Biggest Team Award” at multiple races, and he was invited 

by Facebook Headquarters to attend its 2019 Facebook Communities Summit.  (Id.)  

In other words, Plaintiff was and is indisputably a recognized fixture in the obstacle 

racing community. 

Plaintiff asserts that Defendants’ Article created the public controversy, a 

contention that is demonstrably false.  Plaintiff himself alleges that in 2016, the 

“Kicked Out of 40 Spartan” Facebook group was formed, consisting of people 

removed or defected from Spartan 4-0 (i.e., “the Haters”) who discussed, among 

other things, Plaintiff’s sexual conduct toward women.  (Compl. ¶¶ 33-35.)  By 2016, 

the founder and CEO of Spartan Race, a global company with races in 30 countries, 

had heard rumors concerning Plaintiff’s conduct.  (Compl. ¶¶ 13, 49.)  By 2017, two 

camps had formed:  (1) people calling Plaintiff out for his sexual conduct; and (2) 

people who defended him.  (Compl. Ex. 1 at 5.)  Women were talking and posting 

in the Spartan 4-0 group about their experiences with Plaintiff, including Kerstin 
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from the Complaint, and some of the women posted pictures he had sent them.  (Id. 

at 6, 10.)  Plaintiff deleted the posts and pictures and removed the posters from the 

Facebook group, or in Kerstin’s case, told her not to talk about it and donated to a 

charity in hopeful exchange for her silence.  (Id. at 5, 10.)  The online comments to 

the Article indicate that people in the obstacle racing world were already widely 

aware of Plaintiff’s conduct before the Article’s publication, and that many had tried 

to speak out.  (Id. at 12, 14, 16, 17.)  The same is true of the comments to the October 

22, 2019 updated Article.  (Compl. Ex. 3 at 3, 4.)  These facts lead only to one 

reasonable conclusion: there was a controversy swirling around Plaintiff’s 

questionable conduct long before Defendants reported on that conduct. 

This Court need look no further than Cottrell v. Smith, 299 Ga. 517 (2016), to 

confirm that Plaintiff is a limited purpose public figure.  There, the plaintiff was an 

individual who was well-known among his peers for his participation in running 

races with a Christian evangelical focus   Id. at 517.  Several of his colleagues and 

friends, including a woman with whom he had had an extramarital affair, created a 

blog to post critical stories about the plaintiff’s purportedly deceptive behavior.  Id.  

The court noted that the plaintiff’s “notoriety [had grown] along with the media 

controversy relating to his character, which questioned the authenticity and integrity 
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of his claims and achievements.”  Id.  The court held that, given the plaintiff’s 

visibility in the communities of running and Christian evangelism, he was a limited 

purpose public figure for purposes of a defamation claim based on the blog.  

Like the plaintiff in Cottrell, here, Plaintiff is well-known to the obstacle racing 

community.  His reputation had been a topic of interest within that community long 

before Defendants published the Article, which related to the precise controversy 

that had been swirling around Plaintiff for several years.  The similarities between 

this case and Cottrell are striking, and they make clear that Plaintiff is a limited 

purpose public figure.  See also Atlanta Humane Soc’y v. Mills, 274 Ga. App. 159, 

163 (2005) (director of animal control was a limited purpose public figure in 

defamation suit arising out of internet postings about county’s performance of 

animal control duties); Mathis, 276 Ga. at 21 (director of waste management 

authority was a limited purpose public figure for purpose of a libel action against 

internet poster who wrote about the unprofitable operation of a waste recovery 

facility).  Cottrell also disposes of Plaintiff’s argument that his private sexual affairs 

may not be the subject of a public controversy, especially when Plaintiff admittedly 

used his very public platform to solicit women in his community.  See Cottrell, 299 

Ga. at 517.  (Contra Opp. at 15; Compl. ¶¶ 25-28.) 
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Plaintiff clumsily cobbles together case examples to argue that he is not a public 

figure, but each one is inapposite.  For instance, in Riddle v. Golden Isle Broad., 275 

Ga. App. 701 (2005), the Georgia Court of Appeals found that there was no public 

controversy regarding the plaintiff’s alleged murder of his ex-girlfriend where the 

ex-girlfriend was, in fact, very much alive; there had been no police investigation or 

media coverage of her supposed disappearance; the plaintiff had not been named a 

suspect; and the allegedly defamatory radio show call was based on unsubstantiated 

rumors.  Here, in contrast, there was an ongoing conversation in the Spartan 4-0 and 

“Kicked Out of 40 Spartan” Facebook groups surrounding Plaintiff’s conduct for at 

least three years before Defendants’ Article.  (Compl. Ex. 1 at 12, 14, 16, 17.)  For 

instance, one commentator wrote, “[I] have heard many stories from victims about 

him . . . They shared screen shots of harassing conversations and photos from him 

to try and warn others.”  (Id. at 17.)  

Unsworth v. Musk, 2019 WL 8220721 (C.D. Cal. Nov. 18, 2019), is similarly 

inapplicable here.  There, Elon Musk made disparaging remarks about the plaintiff, 

a man who had aided in the harrowing rescue of a group of Thai children from a 

cave.  Id. at *1-2.  The court suggested that, had Musk made comments directly 

bearing on the rescue of the children, they would have been germane to a substantial 
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public controversy and therefore the plaintiff would have been a public figure.  Id. 

at *6.  However, Musk’s comments suggested that plaintiff was a pedophile—

remarks that the court held were not sufficiently related to the public controversy.  

Id.  Here, in contrast, the Article deals with the exact controversy that had already 

followed Plaintiff for several years:  his inappropriate conduct toward women in the 

obstacle racing community. 

Plaintiff cites to other cases in which a court found that an individual was not a 

limited purpose public figure, but the distinctions between those cases and the case 

at bar are obvious.  In Sewell v. Eubanks, 181 Ga. App. 545 (1987), the court found 

that a person who was running for a board position to represent a very small sector 

within a private living community was not a public figure; Plaintiff, on the other 

hand, was the vocal leader of a national group with thousands of members.  In Ga. 

Soc’y of Plastic Surgeons, Inc. v. Anderson, 257 Ga. 710 (1987), the court found no 

public controversy surrounding an article that was relevant only to a very limited 

number of plastic surgeons; here, the Article and the controversy around Plaintiff’s 

behavior are of great import to the obstacle racing community as well as anyone 

concerned by allegations of inappropriate sexual conduct by people in positions of 

power. 



11 
 

III. Plaintiff Fails To Plausibly Plead Actual Malice.   

The action must be dismissed because the Complaint fails to allege facts that 

reasonably support a finding of actual malice, relying only on conclusory statements 

that Defendant Davis had knowledge of falsity.2  Plaintiff’s attempt to expand his 

pleadings via his Opposition also falls short, as explained below.   

The actual malice standard for defamation requires the following showing: 

Actual malice in a constitutional sense is not merely spite or ill will, or 
even outright hatred; it must constitute actual knowledge that a 
statement is false or a reckless disregard as to its truth or falsity. . . [I]t 
is not sufficient to measure reckless disregard by what a reasonably 
prudent man would have done under similar circumstances nor whether 
a reasonably prudent man would have conducted further investigation. 
The evidence must show in a clear and convincing manner that a 
defendant in fact entertained serious doubts as to the truth of his 
statements. 

Cottrell, 299 Ga. at 525–26 (internal citations and punctuation omitted).   

Plaintiff cannot make this showing.  His claim that Davis should have 

investigated more thoroughly by reviewing further photographs and text messages 

 
2 These wholly conclusory statements appear at Complaint ¶¶ 46, 47, 75 and 108, 
and do not suffice under Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007) 
(complaint must plead “enough facts to state a claim to relief that is plausible on its 
face”) or Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (“facial plausibility” exists 
when the plaintiff pleads factual content that allows the court to draw the reasonable 
inference that the defendant is liable for the misconduct alleged.”). 
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exchanged between Plaintiff and the complainant women is a “reasonably prudent 

man” argument that cannot establish “reckless disregard.”  Id. at 526.3  Whether 

Davis disliked Plaintiff or was motivated by a desire to attract more viewers to his 

website are also both irrelevant.  See id. at 525 (even “outright hatred” does not 

constitute “actual malice”); Harte-Hanks Commc’ns, Inc. v. Connaughton, 491 U.S. 

657, 667 (1989) (existence of profit motive not proof of actual malice).  Similarly 

futile is the argument that Davis was privy to Plaintiff’s social media denials of the 

critiques of his conduct toward women.  See Harte-Hanks Commc’ns, 491 U.S. at 

691 (“The press need not accept denials, however vehement; such denials are so 

commonplace . . . they hardly alert the conscientious reporter to the likelihood of 

error”) (internal quotations omitted); Torrance v. Morris Publ’g Grp., 289 Ga. App. 

136, 139 (2007) (“[Plaintiff] cannot show actual malice merely by making assertions 

contrary to those of the identified sources from which the newspaper defendants 

obtained their information”). 

 
3 In any event, the Complaint confirms Davis was reasonably prudent.  He took more 
than three years (2016 to 2019) to investigate, locating multiple direct sources for 
the Article.  (Compl. Ex. 1 at 4, 5-6.)  The comments posted after the Article 
appeared included statements of personal experience from additional women, further 
corroborating the Article’s exposition of Plaintiff’s pattern of conduct.  (Id. at 11-
21.) 
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Finally, Plaintiff argues that actual malice can be inferred because Davis 

supposedly ignored evidence showing Plaintiff’s relationships with the complainant 

women were mutual.  First, evidence of a mutual relationship or some mutual 

encounters does not establish that the particular interactions the women describe in 

Davis’ Article were mutual or appropriate.  Second, the only example Plaintiff has 

provided of this so-called “mutual” evidence consists of a chain of text messages 

between Plaintiff and the woman identified in the Complaint as Kerstin.  These texts 

do not advance Plaintiff’s cause because in them, Kerstin describes her sexual 

encounter with Plaintiff in a manner that is consistent with how she described it in 

the Article.  (Compare Moving Br., Ex. 2 at 6-8 with Compl. ¶ 47.F.)4  Whatever 

exculpatory inferences Plaintiff wishes to argue based on other parts of the text 

exchange, Kerstin’s messages do not establish that her published account of her 

sexual encounter with Plaintiff was false.  The text messages therefore provide no 

 
4 She texts, “You took advantage of a situation . . . you put nothing but [p]ressure on 
me in that room.  You slapped me in the face and then decided not to talk to me . . . 
how u were in that room was not caring or sincere and it wasn’t passionate.  It was 
aggressive and not so nice . . . I was treated like shit . . . U made me feel used[.]” 
(Moving Br., Ex. 2 at 6-8.) 
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basis for inferring that Davis actually doubted the veracity of her account once 

Plaintiff showed him these messages.   

As Plaintiff has failed to plead with specificity, or argue in his brief, any fact 

that would support an inference of actual malice, his claim must be dismissed.  See 

Michel v. NYP Holdings, Inc., 816 F.3d 686, 707 (11th Cir. 2016) (complaint 

dismissed where facts alleged did not plausibly support an actual malice inference).   

IV. Just As Plaintiff Cannot Prove the Challenged Statements Are False 
for Purposes of Defamation, He Cannot Do So for a False Light Claim. 

Plaintiff’s false light argument belies his defamation claim, noting that the Article 

contains “true statements, which by themselves may not necessary [sic] be 

considered outright defamatory.”  Opp. at 21.  Moreover, his subsumed false light 

claim is not saved by his assertion that Defendant’s omission of certain material 

transformed wholly truthful statements into actionable ones that he claims falsely 

implied nonconsensual contact.  See Monge v. Madison Cnty. Record, Inc., 802 F. 

Supp. 2d 1327, 1337 (N.D. Ga. 2011 (“The Article simply disclosed [plaintiff’s] 

actual behavior . . . ‘[W]hatever innuendos people may draw from such [facts] is a 

matter of individual thought processes,’ and cannot support a claim for false light”) 

(quoting Zarach v. Atlanta Claims Ass’n, 231 Ga. App. 685, 690 (1998)).   
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V. No Disclosure of Private Facts:  Plaintiff’s Conduct Was Already Part 
of the Public Debate Prior to the Publication of the Article. 

Plaintiff’s reliance on Zieve v. Hairston for the notion that Defendants published 

private facts constituting invasion of privacy is misplaced.  Unlike the plaintiff in 

Zieve, whose hair replacement surgeries were unknown to anyone but his immediate 

family prior to the defendants’ disclosure in their promotional materials, 266 Ga. 

App. at 757, Plaintiff’s inappropriate conduct was a matter of public discussion prior 

to the Article’s publication, both in the Spartan 4-0 Facebook group and the spinoff 

“Haters” group.5  Even public disclosure of a sexual relationship that is less 

widespread than online statements is fatal to an invasion of privacy claim.  See 

Cottrell, 299 Ga. at 533 (public disclosure of plaintiff’s extramarital affairs cannot 

support verdict for invasion of privacy where plaintiff and his mistresses had 

disclosed the relationships to others).  This principle is no less applicable to the 

photograph of Plaintiff standing shirtless in front of a mirror.  This image is not a 

private fact because, at a minimum, he was previously published shirtless in The 

New York Post.  (Compl. Ex. 1, photo accompanying Article).6  In any event, the 

 
5 See supra Part II discussing existence of public controversy prior to the Article.   
6 We are unaware of any court that has held that publishing photograph of a shirtless 
man (much less an obstacle racing enthusiast who frequently races shirtless), without 
more, is actionable as an invasion of privacy; and Plaintiff cites none. 
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Georgia Supreme Court long ago held that publication of a photo in relation to a 

newsworthy matter is privileged and not actionable as an invasion of privacy.  

Waters v. Fleetwood, 212 Ga. 161, 167-68 (1956). 

CONCLUSION 

For the foregoing reasons, Defendants respectfully request that this Court 

dismiss Plaintiff’s claim with prejudice. 

Respectfully submitted this 1st day of June 2020. 
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