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Pre-Publication Review Guide
Note: This is an informational resource and starting point for generally applicable pre-publication 
review. It is not a comprehensive set of rules covering all "pre-pub" situations. This resource is not 
intended to constitute legal advice and does not create an attorney-client relationship. 

Many thanks to attorneys Christina Lee (Clinic legal fellow), Daniel Novack, Ava Lubell, and the 
Reporters Committee for Freedom of the Press for their contributions.  

General Tips 

● Pre-publication review (“pre-pub” or “vetting”) is a skill that’s learned largely by doing rather
than by teaching, so we will try to get as much practice as possible. It’s also important to
remember that pre-pub requires strong interpersonal skills and an adaptive approach based on
who your client is.

• Do your homework:
o What is the publication you’re reviewing?
o What do they typically publish?
o What is their appetite (and financial wherewithal) for risk? Do they have media liability

insurance?
o Who is the author?
o Jurisdiction: Where is the publication located? The author? These will impact which

jurisdiction’s laws apply. Familiarize yourself with these laws (the most common
categories for claims discussed in further detail below)

o What is the subject of the publication? Anything particularly contentious? Any subjects
that may be litigious?

o Does the individual you’re speaking with have the knowledge and authority to make
decisions for the entity?

o Build rapport with the publication and author(s)

• Pre-Review Issues
o Before a piece is written, there are several things journalists should keep in mind,

including:
§ Use of Public Records

• Advise reporters/publications to make requests for documents early, as
agencies often take time to process these requests. This is true for court
records as well.

§ Releases
• For documentary films, distributors and insurers often expect producers

to have signed appearance releases for all subject in the film when the
subject speaks on camera or is otherwise on camera for more than a
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fleeting moment/part of a crowd. Having the releases is not legally 
necessary but makes obtaining insurance and securing distribution easier.  

• Obtaining a release for traditional journalism is not necessary so long as 
the subject understands they are speaking to a journalist and has not 
requested confidentiality.  

§ Off-The-Record or Non-Attribution Agreements: Absent a pre-approved 
condition like off-the-record or on-background, anything said to an identified 
journalist is presumed to be on the record.  

•  Words like off-the-record and on-background have defined meanings: 
make sure your client is clear on the difference.  

o Off-The-Record: Only to be used to corroborate or help identify 
leads, cannot be reported directly. 

o On Background: Can be reported but source must remain 
anonymous or be referred to with an agreed-upon description 
(i.e., “a person familiar with the candidate’s thinking” or “a 
member of senior firm management”). 

§ Permission to Record 
• Reporters and filmmakers should know state and federal laws for the use 

of cameras and recording devices. When an interview is conducted face-
to-face and the recorder or camera is in plain view, consent is presumed. 
However, where the recording equipment is not visible, the rules vary 
from state to state. Reporters should be careful to know which laws 
apply, particularly if they are recording across state lines. 

o Georgia is a one-party consent state, so one party can still legally 
record except when using video recording in private spaces. 
Georgia prohibits the use of a camera “without the consent of all 
persons observed, to observe, photograph, or record the activities 
of another which occur in any private place and out of public 
view.” Ga. Code Ann. § 16-11-62(2).  

§ Note-taking and preservation 
• Keeping detailed notes can help reporters defend themselves in libel 

suits, demonstrating lack of fault in reporting statements that are the 
subject of the suit.  

• However, reporters should be careful what they put in writing; during 
discovery in a lawsuit, parties generally have to turn over non-privileged 
and relevant information to the other side. If there are communications 
not covered (or later waived) by an applicable Reporter’s Privilege, they 
could be discoverable. 

o Some journalists use codenames to avoid outing a source should 
their notes be discovered.  

• Unless a legal threat is made and therefore potential litigation is 
anticipated, there is no obligation to hold onto records like notes, emails, 
and text messages. Every journalist/organization has their own document 
retention policy – some hold onto everything, others routinely delete 
certain categories of records to preserve storage space or protect 
confidential sources. 
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• Reporters should consider statutes of limitations for libel and privacy 
claims in the relevant state in developing their document retention 
practices.  

• Consider using encrypted and/or ephemeral communications to protect 
sources (see below).  

 
• Steps to review: 

1. Read the piece once through to see what the author is trying to accomplish. 
2. Read the piece a second time to look for potential plaintiffs. Go on your gut instinct: who 

would be mad about this? Which parts make them upset or create a problem for them? 
3. Turn the hurt feelings into a legal claim: i.e., defamation, privacy, violating agreement, 

copyright, etc. 
4. Determine how to fight the claim:  

o Identify viable defenses already in place; or   
o Suggest edits; or 
o Ask for additional research and/or fact-checking. 

 
• Request for comment  

o Authors/publications often request comment from subjects to offer them a fair 
opportunity to rebut or provide context to any allegations made against them.  

§ Example: Our reporting shows you were overheard saying “X.” Is that accurate? 
Is there any context you would like me to consider? 

o Length of time given for a response depends on urgency of news, the subject’s 
reachability (i.e., for breaking news, a few hours might be sufficient if the publication is 
certain the request for comment was received), and the complexity of the reporting. 

 
• Guiding Principles: Defamation suits are won and lost on process. Getting it wrong is not 

dispositive – the publication must be at fault (depending on circumstances, anywhere from 
negligence to actual malice). Push the writer to be transparent, fair, and to show their work. The 
more context the reader is offered, the less risk of misapprehension.  

o Try not to deny the reader information, even if it breaks up the story or isn’t always 
supportive of the writer’s perspective. Also beware of publications that hint at something 
but don’t say it outright as that can lead to liability under a theory of defamation by 
implication. Ask yourself: in hindsight, will a judge or jury believe the writer did their 
best to act fairly? 

 
• If a publication is publishing something, they are liable for it, even if it is pitched as an editorial 

or opinion. When something someone else has stated is published – even if it isn’t held out as true 
– the publisher can be on the hook for those comments. Merely quoting someone else making an 
accusation is a republication. A publisher must exercise independent judgment concerning 
credibility. 

o Neutral Report Privilege: Some states recognize a Neutral Report privilege that allows 
for reporting of high-profile allegations made by or against public figures.  

o Fair Report Privilege: States vary in terms of the scope of coverage, but publications 
are generally exempt from defamation liability if the allegations are in an official 
government report/document (police report, lawsuit).  
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§ Where reporters rely on an official document, they should attribute information 
to that source.  

§ Always ensure that the public documents are accurately characterized and that 
any available context is shared. This can be particularly important for court 
filings which authors may be susceptible to misunderstanding. 

§ Any reporting or commentary that goes beyond the public document is not 
protected.  

 
• Be mindful using confidential sources (more on this under Confidential Sources/Reporter’s 

Privilege).  
 

• Good journalistic practices lower legal risk.  
o We want to ensure that the piece is as fact-checked and well-sourced as possible to 

ensure the most truthful and accurate piece but also to prevent litigation. 
§ However, not every source needs to be cited to avoid litigation – consider 

balance. 
o Review hyperlinks or other referenced documents (e.g., court filings) to confirm 

accuracy. 
o Ensure the author/publication uses precise language to avoid ambiguity. 

 
Confidential Sources/Reporter’s Privilege  

• Publications should use confidential sources cautiously, especially when the risk for a 
defamation/libel suit is high. 

• Most states and federal appellate courts recognize some legal protection for journalists such that 
they are not compelled to reveal information about their confidential sources or work product.  

o In the 11th Circuit, a reporter’s privilege exists where a subpoena seeks the identity of a 
journalist’s confidential source in a civil case, including a defamation case where the 
reporter or media organization is a party. The party seeking the information must 
demonstrate with substantial evidence that the information is relevant, not available 
elsewhere, and the need for information is compelling. Miller v. Transamerican Press, 
Inc., 621 F.2d 721, 726, as modified, 628 F.2d 932 (5th Cir. 1980). 

o Georgia’s statutory privilege does not apply in cases where a reporter is a party, but other 
provisions of Georgia law protect reporters. The Georgia Court of Appeals held that 
although a newspaper could not invoke the statutory privilege in requesting protection for 
its confidential sources in discovery, it could invoke the protection afforded by Georgia 
law against sensitive discovery of any sort. Atlanta Journal-Constitution v. Jewell, 251 
Ga. App. 808, 555 S.E. 2d 175 (2001). 

• Even if a court does not require journalists to reveal confidential sources, the inability to reveal 
them could limit the journalist’s or publication’s defenses, including demonstrating the truth of an 
allegation or lack of fault. 

• Journalists or publications who promise confidentiality to a source but break it could face civil 
liability. Journalists and publications should be sure that they can protect confidentiality when it 
is promised.  

o Protecting a source’s confidentiality may mean more than just withholding a source’s 
identity in print; it may mean protecting the source's identity from compelled disclosure 
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from a subpoena or court order. Because a journalist could face jail time or fines for 
refusing to comply with court orders, it is important that everyone is on the same page.  

o Best practice: Being clear how much confidentiality one is promising. For example: “I 
promise not to name you in the article.”   

• Journalists should be wary of contacting confidential sources electronically at the risk of being 
hacked or having their material subpoenaed. Journalists can protect their communication by using 
encrypted apps like Signal or by using platforms allowing sources to send documents and 
messages anonymously and/or ephemerally, like SecureDrop. Journalists should also practice 
good digital hygiene and use password managers and multi-factor authentication wherever 
possible.  

Defamation Checklist 

• Defamation is: False statements of fact that damage a living subject’s reputation – more than 
just hurt feelings. Damages include lost earnings/economic opportunities plus pain and 
suffering. There are four criteria that must be met to sue for defamation: 

• Elements: 
o Of and Concerning: Subject must be identifiable. Are there any clues that could lead to 

ID? Is it Google-able? Can friends and family figure it out? 
o False: Must be a provably false assertion (Plaintiff’s burden) 
o Damaging to Reputation: Exposes individual to public hatred, ridicule, or contempt. 

§ Reputational damage is often highly subjective. What is damaging to one 
individual may not be to another. Standards vary by community and continually 
evolve.   

§ Lots of things are negative but not significant enough to be defamatory (accusing 
someone of double parking) or are inherently subjective. Think “cheap” or 
“rude.” However, it could be a bigger deal if a journalist reports that all of 
someone’s coworkers have reported their boss to HR for being rude. Context is 
everything! 

§ Defamation per se: do not need to prove damage. Specific categories like: about 
someone’s profession, accusing someone of committing a crime, accusing 
someone of having an STD, etc. See O.C.G.A. § 51-5-4. 

o Fault: Typically, negligence standard (the publisher did not take reasonable steps to 
verify information according to reasonable journalistic standards) 

§ Considerations: How plausible is the allegation? How credible or trustworthy is 
the source? What evidence or proof has been offered? What is the individual’s 
response to the allegation, and were they reached for comment? 

§ However, can be changed to “actual malice” in the case of public figures (or 
matters of public concern, in certain Anti-SLAPP jurisdictions): Plaintiffs must 
prove the publisher of the statement in question knew that the statement was false 
- or acted in reckless disregard of its truth or falsity. 

• Public Figures: Beyond government officials, basically, anyone the 
public is interested in (not a normative test): celebrities, experts (if the 
case involves the field of their expertise), or anyone at the center of a 
controversy.  

§ Bottom line: Honest mistakes can be okay!  
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• Opinion: Protected speech because opinions are not provably true or false. But sometimes 
opinions have facts embedded in them. Types of opinions: 

o Pure opinion: Statement that is a purely subjective value judgement. 
§ Ex: The mayor is incompetent. 

o Opinion based on disclosed facts: Statement showing that an opinion is based on a fact 
that the writer has presented. Readers can decide for themselves whether the opinion is 
well-founded because they know the facts. The author is showing their work. 

§ Ex: Based on this police report, which says that Jane Doe robbed a bank, I think 
she is a criminal. 

o Opinion based on undisclosed facts: Statement showing that an opinion is based on a fact 
that the writer has NOT presented. This implies knowledge of facts that are not in the 
record and asks the reader to take the author’s word for it.  

§ Ex: I have good reason to think that Jane Doe is a criminal. 

Copyright and Fair Use Checklist 

• Copyright: Protects original works. Does not protect facts or ideas, but does protect the way they 
are expressed. 

o Older works or certain U.S. Government-created works may be in the public domain 
(e.g., The Great Gatsby, Administrative Agency Reports) 

• Generally speaking, whoever took the photo, wrote the text, or created an image is the copyright 
holder.  

• Accordingly, if the author/publication didn’t make it, they may need permission to use it. 
• Contract Considerations: Did the author/publication agree to any conditions before obtaining 

the material? 
• Fair Use (Defense): Authors may reproduce works without permission if they qualify for Fair 

Use. In determining if a work qualifies, courts look at: 
1. Purpose and Character of the Use: Educational, non-profit, and analytical uses are more likely 

to be considered fair use, as opposed to pure borrowing of a commercial nature. These are 
two ends of a spectrum analysis. Courts also consider whether the work has been transformed 
into a new context.  

2. Nature of the Copyrighted Work: Published vs. unpublished, simple vs. highly creative. 
3. Amount and Substantiality of Portion Used: Both quantitative and qualitative analysis. 
4. Effect Upon the Potential Market: Is there an existing market for the material? Is the new 

work displacing the old work from that market? 
• The fact that another publication or social media account used a piece of copyrighted material 

first may not matter.  
o Retweet (and especially embed) at one’s own risk.  
o Mistakes only go to lack of willfulness, which can reduce damage awards.  

Invasion of Privacy Checklist  

• Invasion of Privacy is: Actionable disclosure of true facts about an individual. 
• Types of Invasion of Privacy: 

o Disclosure of Private Facts: The public disclosure of embarrassing, intimate, or 
otherwise private information. It must be outrageous and of no legitimate concern to the 
public.  
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§ Possible examples: Sensitive medical information, stories of abuse, details of 
intimate relationships. 

o False Light Invasion of Privacy: Usually concerns false implications rather than false 
statements. They do NOT need to be defamatory. The damage here is emotional 
(emotional distress) rather than reputational. It must be “highly offensive to a reasonable 
person.”  

§ Example: Exercise coach Richard Simmons once (unsuccessfully) filed a false 
light claim against a tabloid for reporting that he was transitioning – stressing 
that there was nothing wrong with it.   

o Newsgathering Torts: Torts relating to how information was gathered. This could occur 
when receiving leaked information, obtaining information under false pretenses, 
trespassing, or eavesdropping. 

Right of Publicity Checklist  

• Right of Publicity: The right to economically exploit goodwill associated with one’s identity. 
• Commercial Misappropriation: The use of a person’s name, likeness, or persona for 

commercial purposes and without their consent. 
• Editorial Use Defense: The use of an individual’s name or likeness in non-fiction for non-

commercial, informative, or instructional purposes rather than commercial purposes (i.e., not 
using the person’s likeness to sell things but for other purposes).  

o Editorial Use can also protect advertisements and marketing uses connected to the 
publication.  

Other Considerations 

• Confidential Information: Does the piece contain sensitive business or government 
information? 

• Breach of Contract: Does the publication/author have any contractual obligations, such as an 
NDA or an obligation to submit their work to the government? 

o If journalists are speaking to a subject with an NDA, advise journalists not to give legal 
advice to the subject regarding the legality of the agreement. This should be referred to 
the reviewing lawyer, who can either advise the journalist or refer it to outside counsel. 

o If the journalist is not made aware of the contract and is simply engaged in routine 
newsgathering techniques, they can likely avoid any potential claims of contract 
interference made against them.  

• Trade Libel: Publication of a false statement of fact about a product, or that disparages the 
quality of a service provided by a business, can prompt a lawsuit. 
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