
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

AMEER KRASS, aka AMEER 
HAROUN, an individual, 
 

Plaintiff, 
 
v. 
 
OBSTACLE RACING MEDIA, LLC, a 
Georgia limited liability company, dba 
OBSTACLERACINGMEDIA.COM; and 
MATTHEW B. DAVIS, an individual, 
 

Defendants. 

 

CIVIL ACTION NO.: 
1:19-cv-05785-JPB 

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANTS’ RENEWED 
MOTION FOR SUMMARY JUDGMENT 

S. Derek Bauer  
Georgia Bar No. 042537 
dbauer@bakerlaw.com 
Ian K. Byrnside 
Georgia Bar No. 167521 
ibyrnside@bakerlaw.com 
Kristen Rasmussen  
Georgia Bar No. 135018 
krasmussen@bakerlaw.com 
Erin Morrissey Victoria  
Georgia Bar No. 285342 
evictoria@bakerlaw.com 
BAKER & HOSTETLER LLP  
1170 Peachtree Street, Suite 2400 
Atlanta, Georgia 30309-7676 
Telephone: 404.459.0050 

Clare R. Norins  
Georgia Bar No. 575364 
cnorins@uga.edu 
FIRST AMENDMENT CLINIC 
University of Georgia School of 
Law 
225 Herty Drive 
Athens, Georgia 30602 
Telephone: 706.542.1419 
Facsimile: 706.369.5794 

 

Attorneys for Defendants 

Case 1:19-cv-05785-JPB   Document 110-1   Filed 08/08/22   Page 1 of 35



- 

 - i  
 

TABLE OF CONTENTS 

INTRODUCTION .................................................................................................... 1 

BACKGROUND ...................................................................................................... 3 

I. Plaintiff .................................................................................................. 3 

II. Defendants ............................................................................................. 4 

LEGAL STANDARDS ............................................................................................ 5 

ARGUMENT AND CITATION TO LEGAL AUTHORITY ............................. 6 

I. Plaintiff’s Defamation Claim Fails Because All of The Statements 
at Issue Are Either True Or Non-Actionable Statements of 
Opinion .................................................................................................. 6 

A. J.C. and A.D. (Statement 47.A) .................................................. 7 

B. Statement 47.B ............................................................................ 8 

C. T.A.S. (Statement 47.C.) ............................................................. 9 

D. A.C. (Statement 47.D) .............................................................. 10 

E. J.H. (Statement 47.E) ................................................................ 11 

F. K.C. (Statement 47.F) ............................................................... 12 

II. Plaintiff’s Defamation Claim Fails Because He Is A Limited 
Purpose Public Figure Who Cannot Show Defendants Acted with 
Actual Malice ...................................................................................... 14 

A. Plaintiff Is A Limited Purpose Public Figure ........................... 15 

1. The Preexisting Public Controversy About Plaintiff’s 
Conduct ........................................................................... 16 

2. Plaintiff’s Involvement in The Public Controversy ....... 17 

Case 1:19-cv-05785-JPB   Document 110-1   Filed 08/08/22   Page 2 of 35



 

 - ii - 

3. The Statements Are Germane to The Public 
Controversy ..................................................................... 19 

B. Plaintiff Cannot Show Actual Malice ....................................... 20 

III. Plaintiff’s Defamation Claim Fails Because He Cannot Prove 
Negligence. .......................................................................................... 22 

IV. Plaintiff’s Defamation Claim Fails Because The Statements At 
Issue Are Conditionally Privileged And Plaintiff Cannot Show 
Actual Malice ...................................................................................... 23 

V. All of Plaintiff’s Alternative Claims Also Fail As A Matter of 
Law ...................................................................................................... 25 

CONCLUSION ....................................................................................................... 25 

 
 

Case 1:19-cv-05785-JPB   Document 110-1   Filed 08/08/22   Page 3 of 35



- 

 - iii  
 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

ACLU v. Zeh, 
864 S.E.2d 422 (Ga. 2021) ................................................................................. 21 

Allen v. Tyson Foods, Inc., 
121 F.3d 642 (11th Cir. 1997) .............................................................................. 5 

Anderson v. Liberty Lobby, Inc., 
477 U.S. 242 (1986) .............................................................................................. 5 

Atlanta Humane Soc. v. Mills, 
274 Ga. App. 159 (2005) .................................................................................... 21 

Atlanta Journal-Const. v. Jewell, 
251 Ga. App. 808 (2001) .............................................................................passim 

Bose Corp. v. Consumer Union of U.S., Inc., 
466 U.S. 485 (1984) ............................................................................................ 21 

Bryant v. Cox Enters., Inc., 
311 Ga. App. 230 (2011) ...................................................................................... 6 

Byers v. Se. Newspaper Corp., 
161 Ga. App. 717 (1982) .................................................................................... 19 

Celotex Corp. v. Catrett, 
477 U.S. 317 (1986) .............................................................................................. 5 

Comer v. Nat’l Bank of Ga., 
184 Ga. App. 867 (1987) .................................................................................... 11 

Cottrell v. Smith, 
299 Ga. 517 (2016) ......................................................................................... 6, 20 

Case 1:19-cv-05785-JPB   Document 110-1   Filed 08/08/22   Page 4 of 35



 

 - iv - 

Dossett v. Ho-Chunk, Inc., 
472 F. Supp. 3d 900 (D. Or. 2020) ..................................................................... 24 

Gertz v. Robert Welch, Inc., 
418 U.S. 323 (1974) ............................................................................................ 14 

Gettner v. Fitzgerald, 
297 Ga. App. 258 (2009) .................................................................................... 22 

Hoffman-Pugh v. Ramsey, 
193 F. Supp.2d 1295 (N.D. Ga. 2002) .......................................................... 10, 12 

In Bollea v. World Championship Wrestling, Inc., 
271 Ga. App. 555 (2005) .................................................................................... 25 

Jaillett v. Ga. Television Co., 
238 Ga. App. 885 (1999) ...................................................................................... 6 

Ladner v. New World Commc’ns of Atlanta, Inc., 
343 Ga. App. 449 (2017) .................................................................................... 19 

Lucas v. Cranshaw, 
289 Ga. App. 510 (2008) .................................................................................... 10 

Mathis v. Cannon, 
275 Ga. 16 (2002) ............................................................................................... 16 

Munoz v. Am. Lawyer Media, 
236 Ga. App. 462 (1999) .................................................................................... 25 

N.Y. Times Co. v. Sullivan, 
376 U.S. 254 (1964) ...................................................................................... 14, 20 

Neff v. McGee, 
346 Ga. App. 522 (2018) ........................................................................ 23, 24, 25 

Pearadise, LLC v. Haueter, 
A-21-837173-C (Dist. Ct., Clark Cty, NV Jan. 5, 2022) .............................. 14, 17 

Case 1:19-cv-05785-JPB   Document 110-1   Filed 08/08/22   Page 5 of 35



 

 - v - 

Rosanova v. Playboy Enters., Inc., 
411 F. Supp. 440 (S.D. Ga. 1976), aff’d, 580 F.2d 859 (5th Cir. 
1978) ..................................................................................................................... 6 

Sandmann v. The N.Y. Times Co., 
No. 2:20CV203, 2022 WL 2960763 (E.D. Ky. July 26, 2022)  ......................... 14 

Savannah News-Press, Inc. v. Hartridge, 
110 Ga. App. 203 (1964) ...................................................................................... 6 

Silvester v. Am. Broad. Cos., Inc., 
839 F.2d 1491 (11th Cir. 1988) .......................................................................... 16 

St. Amant v. Thompson, 
390 U.S. 727 (1968) ............................................................................................ 21 

Taylor v. CNA Corp., 
782 F. Supp. 2d 182 (E.D. Va. 2010) ................................................................... 7 

Todd v. Lovecruft, 
No. 19-CV-01751-DMR, 2020 WL 60199 (N.D. Cal. Jan. 6, 2020) ................. 17 

Torrance v. Morris Publ’g Grp., 
289 Ga. App. 136 (2007) .................................................................................... 24 

Wertz v. Allen, 
313 Ga. App. 202 (2011) .............................................................................. 22, 23 

Willis v. United Family Life Ins., 
226 Ga. App. 661 (1997) ...................................................................................... 5 

Woods v. Evansville Press Co., Inc., 
791 F.2d 480 (7th Cir. 1986) .............................................................................. 21 

Statutes 

O.C.G.A. § 9-11-11.1(c)(3) ..................................................................................... 23 

O.C.G.A. § 9-11-11.1 subsection (c) ....................................................................... 23 

O.C.G.A. § 51-5-7(4) ......................................................................................... 23, 25 

Case 1:19-cv-05785-JPB   Document 110-1   Filed 08/08/22   Page 6 of 35



 

 - vi - 

Rules 

Fed. R. Civ. P. 56(a)................................................................................................... 5 
 

Case 1:19-cv-05785-JPB   Document 110-1   Filed 08/08/22   Page 7 of 35



 

 - 1 - 

INTRODUCTION 

Plaintiff Ameer Krass (“Plaintiff”), a self-professed “playboy” who used his 

role as a leader and prominent figure in Obstacle Course Racing (“OCR”) to pursue 

countless extramarital affairs, alleges Defendants Obstacle Racing Media, LLC 

(“ORM”) and Matthew B. Davis (“Davis”) defamed him by publishing an article 

that reported on firsthand accounts Davis received from seven separate women in 

the OCR community describing their sexual and other encounters with Plaintiff. 

Plaintiff does not dispute that the encounters described in the article took place 

or that the reporting of them was substantially true; and he has not offered (or tried 

to obtain) any evidence showing the women did not perceive those encounters 

exactly as they were described in the article.1  Instead, Plaintiff complains that the 

article omitted certain facts he thinks are relevant, including his belief that those 

encounters were consensual, and he argues—based solely on his own self-serving 

allegations—that his interpretation of those encounters is the only one that can be 

accurate. Plaintiff may not like the way the women perceived or described their 

encounters with him, but that does not make them false; to the contrary, the women’s 

accounts of how they experienced those encounters are wholly undisputed.  

 
1 Plaintiff did not seek discovery from any of the women quoted in the Article, even 
after Defendants obtained sworn declarations from them, and he admitted the women 
were in the best position to say how they perceived their encounters with him. 
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As the leader of one of the largest OCR Facebook groups and racing teams, 

Plaintiff tried for years to silence critique of his conduct by deleting critical 

comments and removing members who criticized him from the group. Through this 

lawsuit, Plaintiff again seeks to control the narrative and silence the women who 

spoke out about their experiences with him. But the evidence shows that Plaintiff 

cannot prove—or even create a genuine dispute of material fact as to—his claims. 

Plaintiff’s defamation claim fails as a matter of law for four reasons: First, 

the undisputed evidence, including Plaintiff’s own admissions, demonstrates that all 

of the statements at issue are substantially, if not literally, true or are statements of 

opinion. Second, Plaintiff is a limited purpose public figure in the OCR community, 

meaning he must prove by clear and convincing evidence that the statements at issue 

were published with actual malice—i.e., with knowledge the statements were false 

or with reckless disregard for their truth. Plaintiff has not presented any evidence of 

actual malice in this case because there is none. Third, even if the Court were to find 

that Plaintiff is a private figure, Plaintiff would have to prove that Defendants acted 

at least negligently when publishing the statements at issue. There is no evidence 

that Defendants acted negligently; in fact, the evidence affirmatively proves 

Defendants had substantial evidentiary support for the published statements. Fourth, 

the statements at issue are conditionally privileged under Georgia law. And, because 
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Plaintiff’s defamation claim fails as a matter of law, all of his other claims—which 

are based on the same allegedly defamatory statements and which merely repackage 

his defamation claim under alternative labels—also fail.    

BACKGROUND 

Defendants’ Statement of Undisputed Material Facts (the “Facts”) is 

incorporated by reference herein. The following is an overview. 

I. Plaintiff. Plaintiff has been an undisputed leader in the OCR community 

since 2015. Plaintiff was featured in news articles, social media posts, and podcasts 

discussing his leadership of a Facebook group called Spartan 4-0. (Facts ¶¶ 55-62.) 

By 2019, Spartan 4-0 was one of the largest groups for OCR enthusiasts, with more 

than 15,000 members. (Id. ¶ 47.) Plaintiff was the Spartan 4-0 point person for 

Spartan Race, Inc. (“Spartan”)—the largest OCR company in the world—and helped 

organize members of Spartan 4-0 to race together at Spartan events, with Spartan 4-

0 frequently winning the award for “Biggest Team.” (Id. ¶¶ 13, 19-20, 52, 56.)   

Plaintiff is an admitted “playboy” and serial philanderer who has had so many 

extramarital affairs and sexual relationships with women in the OCR community 

that he cannot even put a number on it. (Id. ¶¶ 8-9, 11.) Starting in 2015, Spartan 4-

0 members began publicly commenting on, and criticizing, Plaintiff’s behavior 
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toward women in the group, including allegations that he sent women unwanted 

explicit photos and engaged in sexual misconduct.2  

II. Defendants. Defendant Davis is the owner and sole employee of 

Defendant ORM, which publishes news, commentary, and other content related to 

OCR. (Id. ¶ 1.) After receiving information about Plaintiff’s conduct as early as 

January 2016, Davis gathered information from approximately 20 sources over three 

years, including interviewing numerous women in the OCR community who gave 

him firsthand accounts of their experiences with Plaintiff. (Id. ¶¶ 179, 181-182.)  

On October 21, 2019, Davis published an article on ORM’s website titled 

“#MeToo Hits OCR” (the “First Article”). (Id. ¶ 2.) The First Article detailed 

allegations about Plaintiff from women in the OCR community that Davis had 

interviewed, largely in their own words. (Id. ¶ 2-3.) They all reported similar 

experiences with Plaintiff that were consistent with publicly reported allegations 

made against Plaintiff several years earlier in the OCR community. (Id. ¶¶ 77-88, 

92, 98-101, 198.) Davis had no reason to doubt what those women told him, and he 

believed (and still believes) they were being truthful. (Id. ¶¶ 197-198.) On October 

22, 2019, Davis published another article on ORM’s website titled “Spartan Race 

 
2 The undisputed material facts concerning Plaintiff’s leadership of Spartan 4-0, his 
stature in the OCR community, and the controversy surrounding his conduct toward 
women are detailed in paragraphs 47-107 of the Facts. 
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Bans Ameer Haroun,” (together with the First Article, the “Articles”), which 

described the public response to the First Article, including comments from people 

who said they had had similar experiences with Plaintiff, comments from people 

who claimed Plaintiff was wrongly accused, and Spartan’s announcement that it had 

decided to ban Plaintiff from its events. (Id. ¶¶ 202-209.)   

LEGAL STANDARDS 

A court “shall grant summary judgment if the movant shows that there is no 

genuine dispute as to any material fact and that the movant is entitled to judgment 

as a matter of law.” Fed. R. Civ. P. 56(a). The movant does not have to disprove the 

opponent’s case, but must only show a lack of evidence for an essential element of 

the non-moving party’s claim. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). 

If that burden is met, the non-moving party must produce “specific facts” showing a 

genuine issue for trial. Id. The “mere existence of some alleged factual dispute” will 

not prevent summary judgment, Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 

(1986), and a “mere scintilla of evidence supporting the nonmoving party’s position 

will not suffice.” Allen v. Tyson Foods, Inc., 121 F.3d 642, 646 (11th Cir. 1997).  

Because defamation is a “traditionally disfavored cause of action” under 

Georgia law, Willis v. United Family Life Ins., 226 Ga. App. 661, 662, (1997), it has 

been observed that “summary judgment is the ‘rule,’ and not the exception, in 
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defamation cases.” Rosanova v. Playboy Enters., Inc., 411 F. Supp. 440, 449 (S.D. 

Ga. 1976), aff’d, 580 F.2d 859 (5th Cir. 1978) (applying Georgia law). 

ARGUMENT AND CITATION TO LEGAL AUTHORITY 

I. Plaintiff’s Defamation Claim Fails Because All of The Statements at Issue 
Are Either True Or Non-Actionable Statements of Opinion 

Falsity is the quintessential element of any defamation claim, and “the burden 

to prove that a published statement is false rests squarely with the plaintiff.” Bryant 

v. Cox Enters., Inc., 311 Ga. App. 230, 234 (2011). “[T]ruth is a perfect defense” to 

a defamation claim. Savannah News-Press, Inc. v. Hartridge, 110 Ga. App. 203, 206 

(1964). In determining truth, “defamation law overlooks minor inaccuracies and 

concentrates upon substantial truth . . . . Minor factual errors which do not go to the 

substance, the gist, the sting of a story do not render a communication false for 

defamation purposes.” Jaillett v. Ga. Television Co., 238 Ga. App. 885, 888 (1999). 

Moreover, “statements clearly recognizable as pure opinion” cannot support a 

defamation claim where “their factual premises” are disclosed in the communication 

because “the expression of opinion implies nothing other than the speaker’s 

subjective interpretation of the facts.” Id. at 726. “[A] statement that reflects an 

opinion or subjective assessment, as to which reasonable minds could differ, cannot 

be proved false.” Cottrell v. Smith, 299 Ga. 517, 523 (2016). 
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The evidence in this case—including undisputed declarations from each of the 

seven women quoted in the Articles—shows that all of the allegedly defamatory 

statements are either true or subjective statements of opinion. Plaintiff does not 

dispute that the events the women described occurred, and he admits that several of 

them are in a better position than he is to describe how they perceived their 

interactions with him. Plaintiff cannot meet his burden to prove falsity. 

A. J.C. and A.D. (Statement 47.A).3 J.C. and A.D.’s Statement 47.A that 

they felt bullied by Plaintiff is a statement of opinion that is not actionable as 

defamation, because whether an individual felt bullied is a matter of protected 

opinion. See, e.g., Taylor v. CNA Corp., 782 F. Supp. 2d 182, 202 (E.D. Va. 2010) 

(statements that plaintiff was “bullying” or “intimidating” were opinion where the 

underlying facts of his interactions were undisputed).  

The basis for J.C. and A.D.’s opinions that Plaintiff bullied them are disclosed 

in the Articles: J.C. and A.D. originated the Spartan 4-0 Facebook group; Plaintiff 

became an administrator; Plaintiff got upset when J.C. suggested trademarking the 

Spartan 4-0 name by herself because Plaintiff wanted the three of them to go into 

business together; and Plaintiff’s reaction made them feel bullied and contributed to 

 
3 The numbered references to the allegedly defamatory statements correspond to the 
lettered subparts of Paragraph 47 of the Complaint. 
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them leaving the group. See Ex. 3 at AK000209. Sworn declarations from both J.C. 

and A.D. verify the truth of their statements. See Ex. 7, ORM0001215-1220; Ex. 8, 

ORM0001313-1317. Messages between J.C., A.D., and Plaintiff confirm that 

Plaintiff opposed J.C. trademarking the Spartan 4-0 name without him and that J.C. 

contemporaneously told Plaintiff she felt bullied by him. See Ex. 9 at AK000384-

386; Ex. 5 at 73:11-74:13. Plaintiff concedes that he cannot know how J.C. perceived 

his statements and conduct. See id. at 82:7-12, 82:17-21. The underlying facts of 

Plaintiff’s interactions with J.C. and A.D. are undisputed, and even if they were not, 

their statement that they felt “bullied” is a subjective opinion that cannot be proven 

false.  Accordingly, Statement 47.A is not actionable as defamation. 

B. Statement 47.B. The evidence shows that Statement 47.B is true. Plaintiff 

admits to soliciting and sending sexual messages (some unwanted), sexual photos, 

and making sexual phone calls (some unwanted) to women he met through Spartan 

4-0, and to having extramarital relationships with more than 12 women in Spartan 

4-0. Ex. 5 at 123:10-17; see Ex. 4 ¶ 27; Ex. 18 at Nos. 10, 11, 48-50, 60-65, 70-71. 

Plaintiff further admits that he deleted posts in Spartan 4-0 that discussed his sexual 

conduct —or directed his co-administrators to do so—and removed individuals who 

accused him of misconduct. Ex. 18 at Nos. 6-8, 52, 55; Ex. 6 at AK000936-937 

(Plaintiff says “delete and block at will”), 940-941 (Plaintiff deleted post because he 
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was “worried about this in open forum”). At a minimum, Plaintiff admits that the 

“gist” or “sting” of Statement 47.B is substantially true: Plaintiff sexually solicited 

(sometimes unwantedly) and had numerous affairs with women he met through 

Spartan 4-0 and attempted to silence critics of his conduct.     

C. T.A.S. (Statement 47.C.). T.A.S. submitted a sworn declaration verifying 

Statement 47.C is true, and Plaintiff presented no evidence disputing that testimony. 

Ex. 12, ORM0001440-1441. Indeed, none of the communications Plaintiff produced 

contradicts T.A.S.’s statements in the Articles. See Ex. 25, AK000164-203. Plaintiff 

either admits the material facts in Statement 47.C or is unable to say whether they 

occurred; thus, he cannot prove they are false.4 The remainder of Statement 47.C 

describes T.A.S.’s perception that Plaintiff took advantage of (“preyed on”) her at a 

vulnerable time in her life, which she did not want other women to experience. 

Plaintiff cannot show that T.A.S.’s statement of how she felt was false. 

Plaintiff instead argues that Statement 47.C omits certain information, thereby 

 
4 It is undisputed that Plaintiff and T.A.S. had a flirtatious relationship, Plaintiff 
called T.A.S. while she was at work, and Plaintiff invited T.A.S. to fly to see him 
and offered to reimburse her hotel. Ex. 25, AK000164, et seq.; Ex. 18 at No. 72; Ex. 
41 at Nos. 22-25. Plaintiff did not deny that he initiated a phone call of a sexual 
nature with T.A.S. while she was at work. Ex. 18 at No. 73. It is also undisputed that 
T.A.S. learned Plaintiff was having sexual communications and encounters with 
other women, did not fly to see Plaintiff, and ended their flirtations. Ex. 41 at Nos. 
26, 27; Ex. 25 at AK000188-203. 
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falsely implying his sexual communications with T.A.S. were not “mutual.” Ex. 4 

¶ 47.C. That is untrue. The Article states that T.A.S. “began a flirtatious 

relationship” with Plaintiff and mutually communicated with him for a time. Ex. 3. 

And even if Statement 47.C omitted certain facts, “Georgia law does not recognize 

libel by omission.” Hoffman-Pugh v. Ramsey, 193 F. Supp.2d 1295, 1301 (N.D. Ga. 

2002); Lucas v. Cranshaw, 289 Ga. App. 510, 514-15 (2008). 

D. A.C. (Statement 47.D). A.C. submitted a sworn declaration verifying the 

truth of Statement 47.D. See Ex. 13 ¶ 6. Plaintiff admits the truth of the material facts 

of A.C.’s account of their date. Thus, Plaintiff cannot prove A.C.’s statement is 

false.5 Plaintiff also sent A.C. a message after their date apologizing for making her 

feel rushed for sex, thereby corroborating the “gist” of Statement 47.D: that Plaintiff 

does not like taking “no” for an answer. Ex. 5 at 154:2-14; Ex. 24 at AK002049-

2050. Plaintiff admitted that A.C. is in the best position to know how she perceived 

Plaintiff’s conduct that night. Ex. 5 at 138:5-8; 157:15-20; 162:22-25.  

Plaintiff alleges that A.C.’s statements “falsely imply” he was “unilaterally 

 
5 It is undisputed that Plaintiff initiated a flirtatious relationship that A.C. 
reciprocated, Ex. 24 at AK001970, et seq.; they went to dinner, Ex. 18, No. 77; 
Plaintiff took A.C. home and came inside, Ex. 41, Nos. 30-31; A.C. asked him to 
leave, Ex. 18, No. 80; after leaving, Plaintiff called and asked to sleep over, Ex. 41, 
No. 38; and A.C. told him no, though Plaintiff cannot recall how many times, Ex. 
41, Nos. 41-43; Ex. 5 at 148:12-14. 
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sending erotic messages” to A.C. and “fail to mention that she continued to message 

Plaintiff after the date.” Ex. 4 ¶ 47.D. They do not. Statement 47.D says only that 

Plaintiff “began wooing [A.C.] through messages on Facebook” and that, after they 

went for dinner, Plaintiff was persistent about wanting to sleep over and “d[id] not 

like taking no for an answer.” The statement neither says nor implies that the 

messages were unilateral or erotic, or that A.C. stopped communicating with 

Plaintiff. Regardless, omission of a fact Plaintiff deems relevant does not establish 

falsity or defamation. See Comer v. Nat’l Bank of Ga., 184 Ga. App. 867, 868 (1987). 

E. J.H. (Statement 47.E). J.H. submitted a sworn declaration verifying that 

Statement 47.E is true. Plaintiff presented no evidence disputing that testimony. Ex. 

14, ORM0001442-1473. To the contrary, Plaintiff either confirms the material facts 

of J.H.’s account,6 or does not remember them,7, so he cannot prove J.H.’s statement 

to be false. 

Here again, Plaintiff does not dispute the truth of Statement 47.E, but instead 

 
6 See Ex. 5 at 171:14-20, 172:6-173:1 (Plaintiff had a sexual encounter with J.H. 
after a race in Bermuda, during which they “made out” behind a wall and were 
“feeling each other. So we touched each other at various places on our body” while 
Plaintiff’s wife was at the venue), 175:22-176:19 (during this encounter, J.H. may 
have exclaimed that Plaintiff’s wife was around the corner).  
7See Ex. 5 at 174:1-5, 174:12-13 (Plaintiff could not recall whether his hands were 
down J.H.’s pants), 182:24-183:3 (Plaintiff did not know where his wife was at the 
time, although she had run the race with them and was present at the race grounds).  
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argues that it “falsely impl[ies] Plaintiff engaged in such conduct without consent” 

and “omit[s]” that J.H. corresponded with Plaintiff before and after their sexual 

encounter. Ex. 4 ¶ 47.E. Even if Statement 47.E implied the conduct was not 

consensual (it does not), the fact that J.H. responded to Plaintiff’s message after their 

encounter does not prove the encounter was consensual. J.H assumed Plaintiff was 

trying to “smooth things over” after his inappropriate advances, and she only replied 

to avoid an uncomfortable exchange with him. Ex. 14 ¶ 19.  And again, any 

omissions are not actionable as defamation under Georgia law. See Hoffman-Pugh, 

193 F. Supp.2d at 1301.   

F. K.C. (Statement 47.F). K.C. submitted a sworn declaration verifying that 

Statement 47.F is true. Her declaration contains a haunting account of how she 

perceived Plaintiff’s aggressive conduct during their hotel-room encounter and how 

it continues to affect her to this day. Ex. 28, ORM0001609-1620. Plaintiff confirms 

the bulk of K.C.’s account. He does not dispute much of what she says took place in 

the hotel room.8 Plaintiff deleted a post by K.C. about his conduct. See Ex. 18 at No. 

 
8 Plaintiff admits: that he met K.C. in a hotel with the expectation they would have 
sex, Ex. 5 at 205:19-21, 208:17-19; he brought wine, took sips from the bottle, and 
“shared” it into K.C.’s mouth, id. at 210:4-5, 214:4-9; he put his penis in K.C.’s 
mouth, Ex. 18 at No. 92(d); he put his hand on the back of K.C.’s head while his 
penis was in her mouth, Ex. 5 at 215:13-14; and he slapped her, id. at 214:4-5. 
Plaintiff further agrees with K.C.’s statement that she “let him” have sex with her, 
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96; Ex. 6 at AK000940. Plaintiff told his co-administrators to “delete and block at 

will” when K.C. and others accused him. Ex. 6, AK000936-937. Plaintiff also admits 

he donated to a charity of K.C.’s choosing after their encounter. Ex. 5 at 250:16-

251:3. The gist of Statement 47.F is, at a minimum, substantially true. 

Plaintiff argues that the statement is defamatory because it “omits” facts that 

he thinks show the encounter was consensual, including later messages from K.C. 

expressing a desire to continue a relationship with him. Ex. 4 ¶ 47.F. Plaintiff ignores 

that K.C.’s contemporaneous messages to him also support her account. She told 

him “you put nothing but pressure on me in [the hotel room],” you “slapped me in 

the face,” and your demeanor in the room was “aggressive and not so nice.” Ex. 2 at 

AK001779-1780. K.C. also explained the reasons she communicated with Plaintiff 

after their encounter: she was afraid that Plaintiff, as head of Spartan 4-0, would 

tarnish her in the community if she did not “try to make sure everything was OK,” 

she “felt like [she] needed to act like everything was fine,” and she “needed to try to 

fix what little of this relationship [they] had so [she] could feel comfortable going to 

races.” Ex. 28 ¶¶ 17-19.  

Plaintiff cannot show that K.C.’s account of how she experienced the sexual 

 
id. at 187:2-12, and he admits the sex may have been rough. Id. at 219:21-220:5. 
Plaintiff admits they fell asleep and had sex again. Id. at 208:14-16. 
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encounter with Plaintiff was false. Nor has he tried to do so; indeed, Plaintiff could 

have taken discovery from K.C. or other third parties with knowledge of the 

circumstances, but he chose not to. K.C.’s account of how she perceived her 

encounter with Plaintiff is undisputed. This is fatal to his claim. See, e.g., Pearadise, 

LLC v. Haueter, A-21-837173-C, at *4, *5 (Dist. Ct., Clark Cty, NV Jan. 5, 2022) 

(while plaintiff “presented proof that could show that [his accusers] did not act in 

the way he believed a victim of sexual assault would have acted,” he could not show 

falsity because the women’s affidavits explained the basis for their belief that 

plaintiff “sexually assaulted” them). 9   

II. Plaintiff’s Defamation Claim Fails Because He Is A Limited Purpose 
Public Figure Who Cannot Show Defendants Acted with Actual Malice 

A public figure cannot prevail on a defamation claim unless he proves that the 

defendant published the defamatory statement with “actual malice.” N.Y. Times Co. 

v. Sullivan, 376 U.S. 254 (1964). To show actual malice, the plaintiff must offer 

“clear and convincing proof that the defamatory falsehood was made with 

knowledge of its falsity or with reckless disregard for the truth.” Gertz v. Robert 

 
9  Attached hereto as Exhibit 67; see also Sandmann v. The N.Y. Times Co., 
2:20CV23, 2022 WL 2960763, at *7 (E.D. Ky. July 26, 2022) (“The media 
defendants were covering a matter of great public interest, and they reported 
[source’s] first-person view of what he experienced. This would put the reader on 
notice that [the source] was simply giving his perspective on the incident.”). 
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Welch, Inc., 418 U.S. 323, 342 (1974). Here, Plaintiff is indisputably a public figure 

in the OCR community, and he has not produced any evidence of actual malice. 

Plaintiff was a “well-known person[]” who “invite[d] attention and comment” 

in Spartan 4-0 and the OCR community. Id. at 345. Plaintiff appeared in multiple 

news articles, social media posts, and podcast interviews promoting Spartan 4-0 and 

OCR.10 Plaintiff admits he is “famous” in the OCR community, and internal 

communications at Spartan (the largest organizer of obstacle races in the world) 

describe Plaintiff as having “a big cult following,” and “bring[ing] a big 40+ 

following through his [S]partan 4-0 group.”11 OCR participants also confirm 

Plaintiff’s prominence in their community.12  Plaintiff is a limited public figure. 

A. Plaintiff Is A Limited Purpose Public Figure. Georgia courts use a three-

part test to determine if a person is a limited purpose public figure. Atlanta Journal-

Const. v. Jewell, 251 Ga. App. 808, 817 (2001). “Under this test, the court must [1] 

isolate the public controversy, [2] examine a plaintiff’s involvement in the 

 
10 See Ex. 19, AK000226-229; Ex. 20, AK000389-395; Ex. 21, ORM0000414-415; 
Ex. 22, ORM0000408-413. 
11 See Ex. 11 at AK00186; Ex. 5 at 101:18-19; Ex. 16 at 5770; Ex. 17 at 5618; see 
also Ex. 2 at 23:4-9. 
12 See, e.g., Ex. 12 ¶ 3; Ex. 13 ¶¶ 13-14. 
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controversy, and [3] determine whether the alleged defamation was germane to the 

plaintiff’s participation in the controversy.” Id. 

1. The Preexisting Public Controversy About Plaintiff’s Conduct. A 

controversy is public “[i]f it is evident that resolution of the controversy will affect 

people who do not directly participate in it” and if the issue being publicly debated 

“had foreseeable and substantial ramifications for nonparticipants.” Silvester v. Am. 

Broad. Cos., Inc., 839 F.2d 1491, 1494-95 (11th Cir. 1988); see also Mathis v. 

Cannon, 275 Ga. 16, 24 (2002) (public controversy is defined by “whether the issue 

generates discussion, debate, and dissent in the relevant community”).  

Here, the preexisting controversy is the very subject the Articles are about: 

Plaintiff’s leadership of Spartan 4-0 and conduct toward women in the OCR 

community, particularly in the context of the broader #MeToo movement. The issue 

of Plaintiff’s conduct toward women in the OCR community was publicly debated 

long before the Articles were published. In 2015, K.C. posted public allegations of 

sexual misconduct against Plaintiff in Spartan 4-0. Ex. 28 ¶ 27. This sparked 

“discussion, debate, and dissent” about Plaintiff, not only in that group, but also in 

other Facebook groups where former members of Spartan 4-0 continued posting 

grievances about Plaintiff’s leadership and sexual misconduct. These posts received 

voluminous comments, both before and after the Articles were published. Id. ¶¶ 27-
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28; Ex. 30, ORM 0000530-0000570.13 By 2017, complaints about Plaintiff’s sexual 

misconduct and aggressive behavior had reached Spartan headquarters, where 

employees discussed whether Spartan should continue its association with Plaintiff. 

Ex. 34, SPARTAN_005261-5264; Ex. 38, SPARTAN_005301-5302; Ex. 33, ORM 

293-397; Ex. 37, SPARTAN_005294-5295; Ex. 2 at 27:7-16. 

The public controversy surrounding Plaintiff’s sexual conduct with women in 

the OCR community had implications for people who did not have direct negative 

experiences with him because it raised concerns about his suitability as a leader in 

the community. See, e.g., Pearadise, A-21-837173-C, at *3  (“communications 

about the [alleged sexual misconduct] of one of [an online community’s] most well-

known members is of concern to a substantial number of people” in that 

community);  Todd v. Lovecruft, No. 19-CV-01751-DMR, 2020 WL 60199, at *13 

(N.D. Cal. Jan. 6, 2020) (alleged sexual misconduct by plaintiff who “has influence 

within the [relevant] community and related fields” can inform community members 

“in judging whether they should interact with [plaintiff]”).  

2. Plaintiff’s Involvement in The Public Controversy. “[A] plaintiff in a 

libel case must be deemed a public figure if he purposely tries to influence the 

 
13 Before the Articles were published, one OCR community member suggested 
establishing a Survivors of Spartan 4-0 Facebook group in which “anyone who’s felt 
uncomfortable, or has issues with, [Plaintiff] can join.” Ex. 32 at ORM0000512. 
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outcome of a public controversy or, because of his position in the controversy, could 

realistically be expected to have an impact on its resolution.” Jewell, 251 Ga. App. 

at 817. Plaintiff used his position as leader of Spartan 4-0 to try to influence the 

outcome of the allegations against him and related complaints about his leadership. 

He deleted, or instructed others to delete, posts in Spartan 4-0 that criticized his 

conduct. He also removed group members, or directed others to remove members, 

who made such posts.14 He donated to K.C.’s preferred charity to buy her silence 

about his conduct.15 And he made public Facebook posts and sent private social 

media messages denying the allegations, trying to explain various sexual encounters, 

and encouraging individuals to question the sources.16  

Plaintiff’s voluntary decision to comment on this public controversy satisfies 

the second prong of Jewell: “By publishing your views you invite public criticism 

and rebuttal; you enter voluntarily into one of the submarkets of ideas and opinions 

and consent therefore to the rough competition of the marketplace.” Id. Indeed, 

 
14 For examples of instances in which Plaintiff did this, see supra Part I.B. 
15 See Ex. 52 at AK000006; Ex. 28 ¶¶ 24-25. 
16 See Ex. 11 at AK001862-1969 (Plaintiff attempts to explain each allegation being 
lodged against him in the group); Ex. 25 at AK000192 (Plaintiff tells T.A.S. he 
posted about the allegations); Ex. 29 at ORM000041 (public post from Plaintiff 
addressing allegations); Ex. 40 at ⁋ 6 (“Ameer threatened to report me to Spartan for 
spreading allegations that he was a sexual predator and that he assaulted women 
sexually.”). 
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Plaintiff indisputably tried to influence the outcome of the public controversy 

surrounding his treatment of women in the community he led. See Byers v. Se. 

Newspaper Corp., 161 Ga. App. 717, 721 (1982) (dean of a state college “thrust 

himself into the vortex of this controversy in an attempt to influence others and, thus, 

invited attention and comment,” rendering him a limited purpose public figure). 

3. The Statements Are Germane to The Public Controversy. A published 

statement is “germane to a plaintiff’s participation in a controversy if it might help 

the public decide how much credence should be given to the plaintiff.” Ladner v. 

New World Commc’ns of Atlanta, Inc., 343 Ga. App. 449, 457 (2017) (citation 

omitted). Any published statement “which might touch on the controversy is 

relevant.” Jewell, 252 Ga. App. at 819. Here, the challenged statements speak 

directly to Plaintiff’s involvement in Spartan 4-0 and his conduct toward women in 

the OCR community, and they provide examples of conduct that “might help the 

public decide how much credence should be given to plaintiff[’s]” denials of 

inappropriate sexual behavior and his general suitability to lead Spartan 4-0. The 

statements were thus germane to Plaintiff’s participation in the public controversy. 

See Ladner, 343 Ga. App. at 457 (alleged defamatory statements that plaintiff 
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misrepresented his service record were germane to his participation in the 

controversy over whether plaintiff lied about receiving a Purple Heart).  

Application of the three-prong test in Jewell compels a finding that Plaintiff 

is a limited purpose public figure for purposes of this lawsuit. The evidence shows: 

a public controversy existed as to Plaintiff’s sexual conduct toward women in the 

community before the Articles were published; Plaintiff injected himself into, and 

tried to influence the outcome of, that controversy by controlling the narrative within 

Spartan 4-0 and the greater OCR community; and the alleged defamatory statements 

were germane to that controversy. See Cottrell, 299 Ga. at 525.17 

B. Plaintiff Cannot Show Actual Malice. Plaintiff must show by clear and 

convincing evidence that Defendants published the alleged defamatory statements 

with “actual malice—that is, with knowledge that [they were] false, or with reckless 

disregard of whether [they were] false or not.” Sullivan, 376 U.S. at 280. 

 
17 The parallels between this case and Cottrell are striking. There, the plaintiff was 
well-known for running races with a Christian evangelical focus. Id. at 517. Several 
of his associates, including one with whom he had had an affair, created a blog to 
comment on his purportedly deceptive behavior. Id. The court noted that the 
plaintiff’s “notoriety [had grown] along with the media controversy relating to his 
character, which questioned the authenticity and integrity of his claims and 
achievements.” Id. The court held that, given the plaintiff’s visibility in the 
communities of running and Christian evangelism, he was a limited purpose public 
figure for purposes of the blog. Id. at 526. Similarly, Plaintiff was a highly visible 
person in the OCR community, and his notoriety grew along with the controversy 
surrounding his conduct, which caused people to question his fitness as a leader. 
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“Knowledge” of falsity means “the defendant was actually aware that the contested 

publication was false,” Woods v. Evansville Press Co., Inc., 791 F.2d 480, 484 (7th 

Cir. 1986), and “reckless disregard” means “the defendant in fact entertained serious 

doubts as to the truth of his publication.” St. Amant v. Thompson, 390 U.S. 727, 731 

(1968). This is an “extremely high” standard based on the defendant’s actual state 

of mind “at the time of publication” and “what the writer knew when he wrote 

it.” Bose Corp. v. Consumer Union of U.S., Inc., 466 U.S. 485, 512 (1984); Atlanta 

Humane Soc. v. Mills, 274 Ga. App. 159, 165 (2005).  

Plaintiff has not produced any evidence, much less clear and convincing 

proof, that Defendants were actually aware any of the statements in the Articles were 

false (because they were not) or that Defendants subjectively entertained serious 

doubts as to the truth of those statements (because they did not). The unrebutted 

evidence shows Davis had every reason to, and did, believe the women’s statements 

to be true.18  That immutable fact is fatal to Plaintiff’s claim. See ACLU v. Zeh, 864 

S.E.2d 422, 441 (Ga. 2021) (no actual malice when publisher “knew information 

that supported [the] allegations, but did not know information indicating that the 

allegations were false”). Summary judgment is not only appropriate, but required. 

 
18 Ex. 1 at 111:24-112:6, 122:16-17, 123:1-2, 164:22-24, 165:9-11, 190:17-21, 
192:13, 193:17-18, 197:11, 20, 259:15-20, 260:1-4, 270:2-9, 273:10-12. 
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III. Plaintiff’s Defamation Claim Fails Because He Cannot Prove Negligence. 

Even if the Court were to find Plaintiff is a private figure, he would have to 

prove Defendants acted with fault “amounting at least to negligence.” Wertz v. Allen, 

313 Ga. App. 202, 205 (2011). “The standard of conduct required of a publisher in 

such a case will be defined by reference to the procedures a reasonable publisher in 

its position would have employed prior to publishing an item such as the one at 

issue.” Gettner v. Fitzgerald, 297 Ga. App. 258, 264 (2009). 

Davis’s process exceeded that of a reasonable publisher in his position. Davis 

relied on the first-hand accounts of seven independent women, all of whom reported 

very similar experiences with Plaintiff and confirmed information Davis had 

received over the course of several years; he asked for and followed up with other 

suggested sources; and he spoke to “many other people” to corroborate the 

information he received before publishing.19 Davis believed the women he quoted 

to be credible and their stories to be true, and he did not use other sources whose 

credibility he was not certain about.20  

Davis’s sourcing far exceeded typical blogging investigative standards and 

 
19 Ex. 1 at 51:23-52:2, 53:15-19, 60:8-19, 68:4-5, 76:16-77:9, 111:24-112:6, 123:1-
2, 164:22-23, 165:9-11, 190:19-21, 193:17-18, 209:22-210:7, 223:16-17, 259:15-20, 
260:1-4, 267:6-7, 273:11-12. 
20 Id. at 122:16-17, 160:5-6, 164:23-24, 190:17-19, 192:13, 197:11, 20, 270:2-5, 
273:10. 
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procedures for publications similar to the Articles and is at least in line with 

recognized journalistic techniques and practices of reporters who have covered 

similar subject matter for publications with a much broader reach. See Ex. 65 ¶¶ 6-

9. Plaintiff cannot show Defendants were negligent in publishing. 

IV. Plaintiff’s Defamation Claim Fails Because The Statements At Issue Are 
Conditionally Privileged And Plaintiff Cannot Show Actual Malice 

An “unprivileged communication” is an essential element of a defamation 

claim. Wertz, 313 Ga. App. at 205. Georgia law deems certain categories of speech 

conditionally privileged, including: 

[s]tatements made in good faith as part of an act in furtherance of the 
person’s or entity’s right of petition or free speech under the 
Constitution of the United States or the Constitution of the State of 
Georgia in connection with an issue of public interest or concern, as 
defined in subsection (c) of O.C.G.A. § 9-11-11.1.  

O.C.G.A. § 51-5-7(4).21 “The effect of a conditional privilege is to require the 

[defamation] plaintiff to prove actual malice.” Wertz, 313 Ga. App. at 207. To 

establish the privilege under O.C.G.A. § 51-5-7(4), one must show the allegedly 

defamatory statements were made with “good faith, an interest to be upheld, properly 

limited in scope, a proper occasion, and publication to proper persons.” Neff v. 

 
21 O.C.G.A. § 9-11-11.1(c)(3) broadly defines speech in connection with an issue of 
public interest or concern to include “[a]ny written or oral statement or writing or 
petition made in a place open to the public or a public forum in connection with an 
issue of public interest or concern.”  
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McGee, 346 Ga. App. 522, 526 (2018). Each of these elements is met here. 

First, Davis published the statements, of which he had no reason to doubt the 

truth, in a good faith effort to raise public awareness of sexual misconduct and 

bullying behavior within the OCR community. Ex. 3 at AK000001; Ex. 1 at 172:14-

19; see Torrance v. Morris Publ’g Grp., 289 Ga. App. 136, 139 (2007) (defendants 

established good faith where, “[w]ith respect to each [allegedly defamatory] 

statement, the reporters swore that they reported the information provided by an 

identified source and had no reason to believe the information provided was false”). 

Second, Davis had a valid interest in publishing the Articles to put the OCR 

community on notice of concerning behavior by one of its leaders and to hopefully 

prevent others from being harmed. Ex. 1 at 20:25-21:14; 113:8-12. See Neff, 346 Ga. 

App. at 528 (bringing allegations to the public’s attention to prevent future harm was 

a legitimate interest for invoking the conditional privilege); see also Dossett v. Ho-

Chunk, Inc., 472 F. Supp. 3d 900, 908 (D. Or. 2020) (statements in news article 

reporting #MeToo allegations by one employee against officer of national 

organization involved matter of public interest).  

Third, the allegedly defamatory statements were limited to the narrow topic 

of Plaintiff’s inappropriate behavior in his position as leader of Spartan 4-0, and 

were published to OCR enthusiasts who were the community most likely to be 
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affected by Plaintiff’s conduct, on the proper occasion of Davis having obtained 

credible evidence from multiple independent sources. See Neff, 346 Ga. App. at 528.  

Because Defendants satisfy all elements of the conditional privilege under 

O.C.G.A. § 51-5-7(4), the burden shifts to Plaintiff to show the alleged defamatory 

statements were made with actual malice. Id. at 493. Plaintiff cannot do so for the 

reasons set forth in Section II.B, supra.  

V. All of Plaintiff’s Alternative Claims Also Fail As A Matter of Law 

Plaintiff’s inability to prove his defamation claim is fatal to his claims for 

“false light invasion of privacy” and “public disclosure of private facts.”22 Georgia 

courts have repeatedly rejected attempts to plead defamation claims under 

alternative labels. See, e.g., Munoz v. Am. Lawyer Media, 236 Ga. App. 462, 465 

(1999) (dismissing derivative claims based on dismissal of defamation claim); In 

Bollea v. World Championship Wrestling, Inc., 271 Ga. App. 555, 557 n.1 (2005). 

Thus, Plaintiff’s other claims fail as a matter of law. 

CONCLUSION 

For the foregoing reasons, Defendants respectfully request that the Court grant 

their Motion for Summary Judgment and dismiss Plaintiff’s claims with prejudice. 

 
22 Plaintiff concedes he has no proof for his tortious interference claim and appears 
to have abandoned it. See Ex. 66 at No. 17. 
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