
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

AMEER KRASS, aka AMEER 
HAROUN, an individual, 

Plaintiff, 
 
v. 
 
OBSTACLE RACING MEDIA, LLC, a 
Georgia limited liability company, dba 
OBSTACLERACINGMEDIA.COM; and 
MATTHEW B. DAVIS, an individual, 

Defendants. 

 

CIVIL ACTION NO.: 
1:19-cv-05785-JPB 

 
DEFENDANTS’ REPLY IN SUPPORT OF THEIR 

RENEWED MOTION FOR SUMMARY JUDGMENT 
 

S. Derek Bauer  
Georgia Bar No. 042537 
dbauer@bakerlaw.com 
Ian K. Byrnside 
Georgia Bar No. 167521 
ibyrnside@bakerlaw.com 
Kristen Rasmussen  
Georgia Bar No. 135018 
krasmussen@bakerlaw.com 
Erin Morrissey Victoria  
Georgia Bar No. 285342 
evictoria@bakerlaw.com 
BAKER & HOSTETLER LLP  
1170 Peachtree Street, NE, Suite 2400 
Atlanta, Georgia 30309-7676 
Telephone: 404.459.0050 

Clare R. Norins  
Georgia Bar No. 575364 
cnorins@uga.edu 
FIRST AMENDMENT CLINIC 
University of Georgia  
School of Law 
P.O. Box 388 
Athens, Georgia 30603 
Telephone: 706.542.1419 

 

 

 

 
Attorneys for Defendants

Case 1:19-cv-05785-JPB   Document 112   Filed 08/19/22   Page 1 of 23



 

- i - 
 

TABLE OF CONTENTS 

Page 

 
INTRODUCTION ..................................................................................................... 1 

ARGUMENT AND CITATION TO LEGAL AUTHORITY .................................. 5 

I. Plaintiff Cannot Show the Challenged Statements Were False ............ 5 

II. Plaintiff Easily Qualifies as a Limited Purpose Public Figure 
(LPPF) ................................................................................................... 9 

III. There Is No Clear and Convincing Evidence of Actual Malice ......... 11 

IV. Plaintiff Cannot Show Davis Acted Negligently ................................ 13 

V. Plaintiff Cannot Defeat Defendants’ Conditional Privilege ............... 15 

VI. All of Plaintiff’s Alternative Claims Are Due to Be Dismissed ......... 15 

CONCLUSION ........................................................................................................ 15 

 

Case 1:19-cv-05785-JPB   Document 112   Filed 08/19/22   Page 2 of 23



 

- ii - 
 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

Am. Civil Liberties Union v. Zeh, 
312 Ga. 647 (2021) ....................................................................................... 11, 12 

Atlanta Humane Soc. v. Mills, 
274 Ga. App. 159 (2005) .................................................................................... 10 

Atlanta Journal-Const. v. Jewell, 
251 Ga. App. 808 (2001) ................................................................................ 9, 11 

Avirgan v. Hull, 
932 F.2d 1572 (11th Cir. 1991) ............................................................................ 7 

Brewer v. Rogers, 
211 Ga. App. 343 (1993) .................................................................................... 10 

Bryant v. Cox Enters., Inc., 
311 Ga. App. 230 (2011) ...................................................................................... 6 

Cottrell v. Smith, 
299 Ga. 517 (2016) ............................................................................................. 10 

Dossett v. Ho-Chunk, Inc., 
472 F. Supp. 3d 900 (D. Or. 2020) ....................................................................... 9 

Elite Integrated Med. v. New World Commc’ns, 
No. 1:21:cv-04420, Dkt. 33 (N.D. Ga. Aug. 18, 2022) ...................................... 12 

Friendship Empowerment & Econ. Dev. v. WALB-TV, 
No. 1:04-CV-132, 2006 WL 1285037 (M.D. Ga. May 10, 2006)...................... 13 

Goldman v. Reddington, 
No. 18-CV-3662, 2021 WL 4099462 (E.D.N.Y. Sept. 9, 2021) .......................... 9 

Case 1:19-cv-05785-JPB   Document 112   Filed 08/19/22   Page 3 of 23



 

 - iii -  
 

Hoffman-Pugh v. Ramsey, 
193 F. Supp. 2d 1295 (N.D. Ga. 2002) ................................................................. 9 

Jaillett v. Ga. Television Co., 
238 Ga. App. 885 (1999) .............................................................................. 5, 6, 8 

Johnson v. Stein Mart, Inc., 
No. 3:06-CV-341-J-33, 2007 WL 9657238 (M.D. Fla. June 6, 
2007) ................................................................................................................... 14 

Klayman v. City Pages, 
650 F. App’x 744 (11th Cir. 2016) ..................................................................... 11 

Lucas v. Cranshaw, 
289 Ga. App. 510 (2008) ...................................................................................... 9 

Masson v. New Yorker Mag., Inc., 
501 U.S. 496 (1991) .............................................................................................. 6 

Mathis v. Cannon, 
275 Ga. 16 (2002) ............................................................................................... 10 

McFarlane v. Sheridan Square Press, Inc., 
91 F.3d 1501 (D.C. Cir. 1996) ............................................................................ 11 

Owens v. Omni Hotels Mgmt. Corp., 
No. 1:11-cv-00699-TWT, 2012 WL 1454082 (N.D. Ga. Mar. 27, 
2012), report and recommendation adopted, 2012 WL 1432389 
(N.D. Ga. Apr. 25, 2012) ...................................................................................... 7 

Pearadise, LLC v. Haueter, 
A-21-837173-C (Dist. Ct., Clark Cty, NV Jan. 5, 2022) ...................................... 8 

Poe v. Carnival Corp., 
No. 06–20139, 2007 U.S. Dist. LEXIS 2701 (S.D. Fla. Jan. 15, 
2007) ................................................................................................................... 14 

Sandmann v. WP Co. LLC, 
401 F. Supp. 3d 781 (E.D. Ky. 2019) ................................................................... 8 

Case 1:19-cv-05785-JPB   Document 112   Filed 08/19/22   Page 4 of 23



 

 - iv -  
 

Schwarz v. Bd. of Supervisors on 
behalf of Villages Cmty. Dev. Distr., 672 F. App’x 981 (11th Cir. 
2017) ................................................................................................................... 15 

St. Amant v. Thompson, 
390 U.S. 727 (1968) ............................................................................................ 12 

Taylor v. CNA Corp., 
782 F. Supp. 2d 182 (E.D. Va. 2010) ................................................................... 8 

Turner v. Wells, 
198 F. Supp. 3d 1355 (S.D. Fla. 2016) aff’d, 879 F.3d 1254 (11th 
Cir. 2018) .............................................................................................................. 8 

 
 

Case 1:19-cv-05785-JPB   Document 112   Filed 08/19/22   Page 5 of 23



 

 - 1 -  
 

INTRODUCTION 

In an effort to address the issues raised by the Court in its July 29, 2022 Order, 

Defendants filed a Renewed Motion for Summary Judgment and Statement of 

Undisputed Material Facts in Support Thereof (“SUMF”) setting forth concise facts 

based almost exclusively on Plaintiff’s own admissions and the undisputed 

testimony of six women – facts which cannot be genuinely disputed by Plaintiff. In 

response, Plaintiff filed opposition papers that are virtually identical to his response 

to Defendants’ original motion for summary judgment and that again fail to comply 

with the Local Rules.1 Plaintiff’s non-compliant and non-responsive opposition 

papers are clearly intended to sow confusion and create the illusion there are myriad 

facts in dispute, but they ultimately show that the material facts are undisputed.  

Indeed, Plaintiff admits that 114 of the 212 statements in Defendants’ SUMF 

are “undisputed.” (See Dkt. 111-1.) Even when he claims statements in the SUMF 

 
1 Plaintiff’s opposition brief is not double-spaced, as required by L.R. 5.1(C)(2). If 
it were, the second half of Part VI and all of Part VII would exceed the page 
limitation. And Plaintiff’s Response to Defendants’ Statement of Undisputed 
Material Facts (“Resp. to SUMF”) repeatedly violates L.R. 56(B)(2)(a)(1), which 
requires Plaintiff to provide “concise, nonargumentative responses corresponding to 
each of the movant’s numbered undisputed material facts.” For example, Paragraph 
210 of Plaintiff’s response has eight subparts, spans nearly three pages, and 
repeatedly argues that certain things are “evident.” (See also Dkt. 111-1 at ¶ 199 
(responding to a single sentence with three pages of argument). Similarly, Paragraph 
212 of Plaintiff’s response contains nearly an entire page objecting to an exhibit that 
is not even cited in Defendants’ Renewed Motion or SUMF. 
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are “disputed,” Plaintiff’s response does not actually dispute the fact;2 tries to recant 

his admissions;3 often confirms the fact is undisputed and cites the exact same 

evidence cited in the SUMF;4 quibbles over word choices that are not material;5 and 

relies on unsupported arguments that do not genuinely dispute the stated fact.6  

In short, Plaintiff’s Opposition to Defendants’ Renewed Motion for Summary 

Judgment (“Opp.”) fails to genuinely dispute what Defendants’ Motion showed: that 

Defendants’ reporting about Plaintiff was substantially accurate; that the “gist” of 

 
2 See, e.g., Dkt. 111-1 at ¶ 40 (disputing J.C. said she felt bullied, but then admitting 
“J.C. said she felt like she was being bullied”); id. at ¶¶ 42, 44 (disputing Plaintiff 
testified J.C. would be the best person to answer how she perceived Plaintiff’s 
conduct, but then admitting “Plaintiff stated J.C. would be in the best position to 
know how she truly felt at the time”).  
3 Plaintiff’s response attempts to walk back multiple admissions Plaintiff made in 
response to Requests to Admit (Defts.’ Exs. 10, 18 & 41), or deny facts Plaintiff 
elsewhere stated he was unable to deny. See, e.g., Dkt. 111-1 at ¶¶ 31, 48(c), 67-70, 
89-91, 113, 132, 173, 176. 
4 See, e.g., Dkt. 111-1 at ¶ 29 (disputing fact that “J.C. raised the idea of trademarking 
the name ‘Spartan 4-0,’” but then confirming that “J.C. messaged Plaintiff and A.D.: 
‘We should look into getting Spartan 4-0 trademark,’” and citing the same evidence 
as Defendants’ SUMF); id. at ¶ 33. 
5 See, e.g., Dkt. 111-1 at ¶¶ 9-10 (disputing facts based on the word “extramarital,” 
but then admitting that Plaintiff “has had more than two extramarital affairs”).  
6 See, e.g., Dkt. 111-1 at ¶ 39 (admitting “J.C. said she felt like she was being 
bullied,” but arguing “J.C. had no legitimate reason to feel unsafe or bullied”); id. at 
¶ 43 (same with respect to J.C.’s testimony that “she found Plaintiff to be 
aggressive”); id. at ¶ 49 (admitting that Plaintiff “referred to himself as “famous” on 
occasion,” but arguing that Plaintiff did so “jokingly” and “was not serious”). 
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the reporting – i.e., that Plaintiff used his position of leadership and authority in the 

Spartan 4-0 group as leverage to pursue sexual relationships with an incalculable 

number of its 15,000 members – is corroborated by the undisputed testimony of the 

women he pursued and Plaintiff’s own admissions; and that even if that were not so, 

Defendants did not act with “actual malice” or even negligence. 

Instead, relying almost entirely on his own testimony and speculation, 

Plaintiff challenges non-material details; argues that the Articles omit information 

he would have liked included; offers his self-serving interpretation of his encounters 

with women (which, despite his previous admissions, he now insists is the only one 

that could possibly be true); and contends the Articles are actionable because Davis 

did not like Plaintiff. But under settled law, none of those contentions – even if 

credited – saves Plaintiff’s claims.  

First, even if some details of the Articles are genuinely in dispute, if the overall 

“gist” of the Articles is substantially accurate, they cannot be defamatory as a matter 

of Georgia law. And when determining substantial accuracy, Georgia law requires 

the Articles to be evaluated in full, and in context, not sentence by sentence or detail 

by detail. Moreover, Plaintiff does not dispute that the encounters described in the 

Articles occurred, and that the women described those encounters as they perceived 

them, i.e., he does not dispute the “gist” of the Articles. As such, his self-serving and 
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uncorroborated testimony about isolated details in the otherwise substantially 

accurate reports do not create a genuine issue of material fact.  

Second, there can be no genuine dispute that Plaintiff must overcome the 

onerous “actual malice” standard, which he cannot do as a matter of law. Plaintiff 

admits, as he must, that he was the leader of the Spartan 4-0 community, that the 

prominence of that role brought him regional and national notoriety through news 

articles and podcasts about his leadership in that community, and that his repeated 

use of that position to pursue sexual relationships with women members of Spartan 

4-0 became the subject of substantial controversy in that community (and ultimately 

led to his expulsion). Significantly, Plaintiff points to no evidence that Defendants 

entertained any serious doubts about the truth of the statements in the Articles, much 

less that Defendants knew any of those statements were false and published them 

anyway. That is because, as Plaintiff concedes, Defendants did not publish the 

Articles until after they received multiple first-hand accounts that they deemed to be 

credible and believe to be true. 
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ARGUMENT AND CITATION TO LEGAL AUTHORITY 

I. Plaintiff Cannot Show the Challenged Statements Were False 

Plaintiff’s defamation claim fails as a matter of law for one simple reason:  the 

“gist” or the “sting” of the Articles is substantially true.7 Jaillett v. Ga. Television 

Co., 238 Ga. App. 885, 888 (1999). That “sting” – announced by the headline of the 

First Article, “#MeToo Hits OCR” – frames the context of Defendants’ reporting in 

the national #MeToo movement. The clear theme of the Articles is that the leader of 

Spartan 4-0 and self-described “playboy” leveraged his position, access and 

authority to repeatedly, and sometimes aggressively, pursue sexual relationships 

with women in that community. Plaintiff does not dispute that this occurred. To the 

contrary, he admits he used his leadership of Spartan 4-0 to “explore[] romantic 

relationships” with more women in the Spartan 4-0 community than he can count, 

including several of the women quoted in the Articles. (Opp. at 1; Ex. 5 at 116:19-

117:12, 123:10-17, 125:7-13; see Ex. 4 at ¶ 27; Ex. 18 at Nos. 60-65.) When 

 
7 While Plaintiff spends more than three pages attempting to show that certain details 
of some of the statements are false, Opp. at 2-6, he never disputes that each encounter 
described in the Articles took place or that the “gist” is substantially accurate. Nor 
does he acknowledge, much less attempt to distinguish, Georgia law that “factual 
errors which do not go to the substance, the gist, the sting of a story do not render a 
communication false for defamation purposes.” Jaillett, 238 Ga. App. at 888. 

Case 1:19-cv-05785-JPB   Document 112   Filed 08/19/22   Page 10 of 23



 

 - 6 -  
 

evaluated in context, as the Articles must be under Jaillett and its progeny, their 

#MeToo “gist” is accurate. Plaintiff’s defamation claim thus fails as a matter of law. 

Plaintiff’s attempts to nitpick isolated details of individual statements in the 

Articles cannot rescue his claims. See Masson v. New Yorker Mag., Inc., 501 U.S. 

496, 517 (1991) (“Minor inaccuracies do not amount to falsity so long as the 

substance, the gist, the sting, of the libelous charge be justified.”) (cleaned up); 

Bryant v. Cox Enters., Inc., 311 Ga. App. 230, 238 (2011) (“[S]tatements cannot be 

considered in isolation to determine whether they are true or false. Rather, we must 

construe each statement in the context of the entire writing.”); Jaillett, 238 Ga. App. 

at 888 (“In determining whether a statement is false, defamation law overlooks 

minor inaccuracies and concentrates upon substantial truth.”).  

Nor do Plaintiff’s conclusory assertions that the challenged statements “are 

and have been demonstrated to be false,” Opp. at 2-5, save his claims. Again, 

Plaintiff does not dispute that the encounters described in the Articles took place. 

Instead, Plaintiff offers his own editorial gloss on the same events described by those 

women, and contends the Articles should have included other details that would have 

portrayed him more favorably. But Georgia law does not permit Plaintiff to 

manufacture a material dispute of fact so easily. 
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First, Plaintiff’s self-serving descriptions of the encounters described in the 

Articles are insufficient to create a genuine issue of fact. See Owens v. Omni Hotels 

Mgmt. Corp., No. 1:11-cv-00699-TWT, 2012 WL 1454082, at *7 n.13 (N.D. Ga. 

Mar. 27, 2012), report and recommendation adopted, 2012 WL 1432389 (N.D. Ga. 

Apr. 25, 2012) (“self-serving testimony” is “insufficient on its own to create a 

genuine issue of material fact”); see also Avirgan v. Hull, 932 F.2d 1572, 1577 (11th 

Cir. 1991) (evidence consisting of “conclusory allegations” without supporting facts 

cannot defeat summary judgment). Indeed, having taken no discovery from any of 

the women who lived the encounters, their sworn testimony affirming the accuracy 

of Defendants’ reporting stand entirely unrebutted by any competent evidence from 

which the Court could properly find a material dispute of fact. (Exs. 7, 8, 12-14, 28.) 

This is especially true because, as Plaintiff concedes, those women are in a better 

position than he is to say how they felt about their interactions with him. (Ex. 5 at 

82:7-21, 157:15-20, 163:13-19.) In short, as a matter of law, Plaintiff cannot 

overcome the unrefuted testimony of those women merely by claiming he has a 

different view of their encounters. 

Second, regardless of Plaintiff’s viewpoint, none of the women’s descriptions 

about how they perceived their interactions with Plaintiff are false or defamatory as 

a matter of law because they are non-actionable statements of opinion. The Articles 

Case 1:19-cv-05785-JPB   Document 112   Filed 08/19/22   Page 12 of 23



 

 - 8 -  
 

include the factual bases for each woman’s opinion of why she felt bullied or 

threatened (A.C. and J.D.), “preyed on” (T.A.S.), “in shock” (J.H.), that “[Plaintiff] 

does not like taking no for an answer” (A.C.), or that “[sex] was gonna happen and 

I couldn’t fight him” (K.C.). (Ex. 3 at AK000209, AK000212-213; Exs. 7, 8, 12, 13, 

14, 28.) Statements like those, that express a “subjective interpretation” and provide 

the factual basis for that interpretation, are non-actionable opinion. Jaillett 238 Ga. 

App. at 890; see, e.g., Turner v. Wells, 198 F. Supp. 3d 1355, 1369 (S.D. Fla. 2016) 

aff’d, 879 F.3d 1254 (11th Cir. 2018) (“when a publisher accurately discloses the 

facts on which he bases his opinion, the reader can gauge for himself whether the 

factual basis adequately supports the opinion”) (cleaned up); Pearadise, LLC v. 

Haueter, A-21-837173-C (Dist. Ct., Clark Cty, NV Jan. 5, 2022), Ex. 67, at pp. 2, 5 

(online group leader accused of being “a predator” could not show “sexual assault” 

accusations were false when women provided affidavits explaining the basis for their 

belief that plaintiff non-consensually touched them in a sexual manner).8  

 
8 Without citing any authority, Plaintiff contends J.C.’s and A.D’s “‘feelings’ and 
perceptions about whether they were ‘bullied’ are irrelevant.” (Opp. at 2.) The law 
is the opposite. Sandmann v. WP Co. LLC, 401 F. Supp. 3d 781, 794 (E.D. Ky. 2019) 
(non-party’s statement that he “felt threatened” by plaintiff was “a third party’s 
subjective feelings” and not libel); Taylor v. CNA Corp., 782 F. Supp. 2d 182, 202 
(E.D. Va. 2010) (statement describing co-worker’s conduct as “bullying” was non-
actionable opinion where underlying facts of co-worker’s conduct were undisputed). 
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Third, even if the Articles omitted details Plaintiff believes are relevant, that 

cannot make the substantially accurate Articles defamatory because “Georgia law 

does not recognize libel by omission.” Hoffman-Pugh v. Ramsey, 193 F. Supp. 2d 

1295, 1301 (N.D. Ga. 2002); Lucas v. Cranshaw, 289 Ga. App. 510, 514-15 (2008). 

II. Plaintiff Easily Qualifies as a Limited Purpose Public Figure (LPPF) 

Plaintiff knows he cannot meet the “onerous” actual malice burden, so he 

strives to avoid LPPF status by characterizing the controversy at issue as his “private 

romantic relationships.” (Opp. at 6-9.) But that incorrectly and “too narrowly 

define[s] the controversy.” Atlanta Journal-Const. v. Jewell, 251 Ga. App. 808, 817 

(2001). The controversy here is not that Plaintiff had more extramarital affairs than 

he can count; it is that he exploited his position of leadership in Spartan 4-0 to pursue 

those affairs, at a time when such behaviors were rapidly becoming the focus of a 

national #MeToo movement. (Ex. 5 at 123:10-17, 125:7-13; Ex. 18 at Nos. 60-61, 

70-71.) That is unquestionably a public controversy.9 Indeed, Plaintiff’s position as 

 
9 See Goldman v. Reddington, No. 18-CV-3662, 2021 WL 4099462, at *4 (E.D.N.Y. 
Sept. 9, 2021) (social media posts made by college student accusing a fellow student 
of sexual assault with the #MeToo hashtag concerned more than “a purely private 
matter”); Dossett v. Ho-Chunk, Inc., 472 F. Supp. 3d 900, 908 (D. Or. 2020) (matter 
of public interest where chief counsel of national organization allegedly sexually 
harassed an employee; to find otherwise “would ignore the important principles 
underlying the recent [#MeToo] movement to encourage alleged victims to speak up 
instead of . . . risking the future victimization of others”).  
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the self-proclaimed leader and “father” of the Spartan 4-0 group, Ex. 28 at ¶¶ 3-4, 

20, and his use of that role to sexually proposition numerous women in the Spartan 

4-0 community (sometimes consensually, other times not) generated significant 

debate and discussion among members, ex-members, and Spartan 4-0 administrators 

before the Articles were published.10 Thus, Spartan 4-0 is the relevant community 

for purposes of the public controversy surrounding Plaintiff, and Plaintiff was an 

LPPF in that community. Mathis v. Cannon, 275 Ga. 16, 24 (2002) (“it is not the 

global nature of the public’s interest that defines a dispute as a public controversy, 

but rather whether the issue generates discussion, debate, and dissent in the relevant 

community”).11   

Further, Plaintiff tried to control the resolution of the allegations against 

him.12 Therefore, “a reasonable person would have concluded that [Plaintiff] . . . was 

 
10 Ex. 6, AK000936-937; Ex. 11, AK001861, 1919-1920; Ex. 18 Nos. 95-96; Ex. 28, 
ORM0001609-1620, ¶¶ 27-28; Ex. 31, ORM0000447-449; Ex. 32, ORM0000512.  
11 Mathis refutes Plaintiff’s argument that he was not famous enough and that 
Spartan 4-0 was not big enough for him to be an LPPF. (See Opp. at 7.) Georgia 
courts regularly find otherwise-private individuals to be LPPFs in a localized 
context. See Cottrell v. Smith, 299 Ga. 517, 526 (2016) (motivational speaker who 
participated in running exhibitions with a Christian evangelical emphasis); Mathis, 
276 Ga. at 21 (director of local waste management authority); Atlanta Humane Soc. 
v. Mills, 274 Ga. App. 159, 163 (2005) (director of local animal control); Brewer v. 
Rogers, 211 Ga. App. 343, 347 (1993) (high-school football coach). 
12 Ex. 18 at Nos. 6-8, 55, Ex. 25 at AK000192, Ex. 6 at AK000936-937, Ex. 11 at 
AK001938, 1943, 1949, 1953, Ex. 29, AK000041.  
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seeking to play a major role in determining the outcome of the controversy” and, 

thus, had “voluntarily injected” himself into it. Jewell, 251 Ga. App. at 819.  

Finally, the challenged statements in the “#MeToo Hits OCR” Articles 

indisputably pertain to the controversy surrounding Plaintiff’s solicitation and 

initiation of extramarital sexual relationships with women in the Spartan 4-0 group. 

Plaintiff qualifies as a limited purpose public figure as a matter of law. 

III. There Is No Clear and Convincing Evidence of Actual Malice 

Plaintiff offers no evidence, much less “clear and convincing evidence,” that 

Defendants actually knew any of the allegedly defamatory statements were false or 

acted with reckless disregard as to whether the statements were false. Instead, 

Plaintiff contends Defendants acted with “actual malice” because Davis “hate[d] 

Plaintiff,” posted photos of and information about Plaintiff in Facebook groups, did 

not ask Plaintiff about the allegations before publishing the Articles, and wanted 

Spartan to take action against Plaintiff. (Opp. at 14-16.)  None of those assertions, 

even if credited, proves actual malice.13 In fact, this Court held as recently as this 

week that a plaintiff’s conclusory allegations that a news organization recklessly 

failed to live up to journalistic standards by failing to properly verify accusations 

 
13 See Am. Civil Liberties Union v. Zeh, 312 Ga. 647, 668 (2021); Klayman v. City 
Pages, 650 F. App’x 744, 750-51 (11th Cir. 2016); McFarlane v. Sheridan Square 
Press, Inc., 91 F.3d 1501, 1510 (D.C. Cir. 1996). 
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and ignoring plaintiffs’ contrary statements, even if taken as true, “are irrelevant 

because they go to an objective standard of reporting.” Elite Integrated Med. v. New 

World Commc’ns, No. 1:21:cv-04420, Dkt. 33 at 34 (N.D. Ga. Aug. 18, 2022).  

 Moreover, the evidence Plaintiff cites in an effort to prove that Defendants 

were reckless demonstrates just the opposite: Davis wanted to warn the OCR 

community about Plaintiff’s pattern of using his leadership position to sexually 

pursue Spartan 4-0 women, but he was careful not to rush to publication without 

sufficient information. (See Opp. at 13.)  And even if Davis could have or reasonably 

should have investigated further, that does not show he was reckless. See St. Amant 

v. Thompson, 390 U.S. 727, 731 (1968); Zeh, 312 Ga. at 673 (“[T]here must be a 

showing by clear and convincing evidence that the defendant purposefully avoided 

investigation with the intent to prevent discovering the truth.”). 

Plaintiff hinges much of his actual malice argument on J.H.’s report that 

Plaintiff digitally penetrated her while in a hot tub with Plaintiff’s unknowing wife 

sitting next to them. (Opp. at 14-16.) Plaintiff argues that “[i]t is evident that Davis 

immediately questioned the veracity” of J.H.’s account upon hearing this and thus 

omitted the hot tub incident from the Articles because he knew “J.H. was clearly not 

credible.” (Id. at 15.) That assertion is false and unsupported by any evidence. Davis 

provided undisputed testimony that it was editorial choice not to include the hot tub 
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incident and that J.H. “wasn’t the only person that said [Plaintiff] doesn’t take no 

for an answer very well.” (Ex. 1 at 193:5-18.) Far from creating doubt as to the truth 

of J.H.’s account, the hot tub incident further corroborated the reports Davis received 

about Plaintiff’s behavior. If anything, it demonstrated editorial restraint, not that 

Davis had “serious doubts” about the truth of the information in the Articles. 

IV. Plaintiff Cannot Show Davis Acted Negligently 

Plaintiff contends Davis acted negligently when publishing the Articles 

because he “is not a journalist, has no training as a journalist, [and] has no degree in 

journalism.” (Opp. at 22.) Whether Davis has the pedigree of a professional 

journalist is irrelevant. What matters is whether he employed the procedures that a 

reasonable publisher in his position would have used. See Friendship Empowerment 

& Econ. Dev. v. WALB-TV, No. 1:04-CV-132, 2006 WL 1285037, at *4 (M.D. Ga. 

May 10, 2006) (applicable standard is “ordinary care”). The undisputed evidence 

shows that Davis readily meets this standard. He received first-hand accounts from 

at least seven independent sources who reported similar experiences with Plaintiff 

that corroborated what he previously heard from others in the Spartan 4-0 

community.14 Davis found each of those women to be credible; and when he 

 
14 Ex. 1 at 51:23-52:2, 53:15-19, 68:4-5, 76:16-77:9, 111:24-112:6, 122:25-123:2, 
164:22-23, 165:9-11, 190:19-21, 193:17-18, 209:22-210:7, 223:16-17, 227:1-3; 
259:15-20, 260:1-4, 267:6-9, 273:11-12.  
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received information he did not feel was validated, he did not publish it.15 He did 

not publish the Articles until he had corroborating information from multiple 

sources.16  Davis’s process was in line with those that a reasonable publisher would 

have used under the circumstances. (See Ex. 65, ¶¶ 6-9.)17 

Finally, Plaintiff claims Spartan 4-0 administrators determined the allegations 

against him were false, so Davis was negligent not to do the same. Plaintiff cites one 

message in which an administrator says: “I asked for proof and you provided enough. 

There are still a bunch of other claims out there.” (Pl. Ex. 20 at AK001943.) The 

administrator goes on to say, “there are other allegations that you need to take on 

and clear, like the forced sex and violence.” (Id. at AK001944.) That is hardly an 

exoneration, and certainly is not probative of the degree of care in Davis’ reporting. 

 
15 Id. at 122:16-17, 160:5-6, 164:23-24, 190:17-19, 197:11, 20, 270:2-5, 273:10.  
16 See Ex. 1 at 203:19-22; id. at 51:23-52:23, 113:8-12; 172:14-19; 259:15-20.  
17 Defendants served the Declaration and Expert Report of Dr. Jasmine McNealy, 
Ph.D. (Ex. 65) on Plaintiff on January 12, 2022 – the same day the report was 
completed – explaining that it had taken time to find a journalism expert willing to 
testify pro bono, and offering to make Dr. McNealy available for deposition before 
Plaintiff’s deadline to respond to Defendants’ motion for summary judgment. 
Plaintiff’s counsel did not respond, assert any objection to Dr. McNealy’s report, 
move to strike, or seek to depose Dr. McNealy. Instead, more than five weeks later, 
in a footnote buried in his Opposition, Plaintiff asked this Court to strike Dr. 
McNealy’s report. (Opp. at 17, n.15.) Plaintiff’s objection is untimely, procedurally 
deficient, and should be rejected. See Johnson v. Stein Mart, Inc., No. 3:06-CV-341-
J-33, 2007 WL 9657238, at *2 (M.D. Fla. June 6, 2007); Poe v. Carnival Corp., No. 
06–20139, 2007 U.S. Dist. LEXIS 2701, at * 9–10 (S.D. Fla. Jan. 15, 2007). 
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V. Plaintiff Cannot Defeat Defendants’ Conditional Privilege 

Plaintiff asserts, but fails to cite any evidence or legal authority showing, that 

Defendants exceeded the scope of their statutory privilege to report on matters of 

public interest or concern under the protection of the actual malice standard. (Opp. 

at 18-19.) Plaintiff’s assertion that Davis updated the First Article and asked people 

to share it – routine publication practices – does not vitiate the privilege. Nor could 

any statements Davis made on social media after, and outside of, publication of the 

Articles, bear on whether the Articles were privileged in the first instance.       

VI. All of Plaintiff’s Alternative Claims Are Due to Be Dismissed 

Defendants argued in their initial brief that Plaintiff’s claims for false light 

invasion of privacy, public disclosure of private facts, and tortious interference all 

fail as a matter of law. (Dkt. No. 110-1 at 25.) Plaintiff did not respond or 

substantively address why those claims are valid, and they have therefore been 

waived. See Schwarz v. Bd. of Supervisors on behalf of Villages Cmty. Dev. Distr., 

672 F. App’x 981, 983 (11th Cir. 2017). 

CONCLUSION 

For the reasons set forth above and in their initial brief, Defendants 

respectfully submit that the Court should grant their Renewed Motion for Summary 

Judgment and enter judgment in their favor on all of Plaintiff’s claims. 
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Pursuant to LR 7.1, the undersigned certifies that the foregoing complies with 

the font and point selections permitted by LR 5.1(B). This document was prepared 

on a computer using Times New Roman font (14 point).  

This 19th day of August, 2022. 

/s/ Kristen Rasmussen  
Georgia Bar No. 135018 
 
Attorney for Defendants 
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The undersigned hereby certifies that a true and correct copy of the within and 

foregoing DEFENDANTS’ REPLY IN SUPPORT OF THEIR RENEWED 

MOTION FOR SUMMARY JUDGMENT was electronically filed with the Clerk 

of Court using the CM/ECF system which will automatically send email notification 

of such filing to all attorneys of record. 

 

This 19th day of August, 2022. 

/s/ Kristen Rasmussen  
 
Georgia Bar No. 135018 
Attorney for Defendants 
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